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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
WASHINGTON, D.C.

JUNE 19-21, 1996

l 1. Opening Remarks of the Chair - Report on actions taken by the Judicial
Conference at its March 1996 session

A. Approval of uniform local rules' numbering system

B. Approval of local option to permit cameras in appellate proceedings, but
maintaining prohibition against cameras in district court proceedings

K
C. Automation initiatives sponsored by the Committee on Automation and

Technology

2. Approval of the Minutes

3. Report of the Administrative Office

A. Legislative activity

B. Administrative actions

4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Criminal Rules

A. ACTION - Proposed amendments to Rule 16 for approval and
transmission to the Judicial Conference

B. ACTION-Proposed amendments to Rules 5.1, 26.2, 31, 33, 35, and 43
for public comment

L.
C. Minutes and other informational items

6. Report of the Style Subcommittee (oral)

7. Report of the Advisory Committee on Appellate Rules

A. ACTION - Proposed amendments to Rules 26.1, 29, 35, and 41 for
approval, but delayed transmission, to the Judicial Conference

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



Agenda Page 2 K
Committee on Rules of Practice and Procedure
June 19-21, 1996 K

B. ACTION - Proposed amendments that combine Rules 5 and 5.1 into a L
new Rule 5 and proposed revision of Appellate Form 4 for public comment

C. Stylized revision of the Federal Rules of Appellate Procedure, minutes, and K
other informational items

8. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION-Proposed amendments to Rules 1010, 1019, 2002, 2007.1,
3014, 3017, 3018, 3021, 8001, 8002, 9011, 9035, and new Rules 1020,
3017.1, 8020, and 9015 for approval and transmission to the Judicial K
Conference At

B. ACTION - Proposed revisions to Official Forms 1, 3, 6F, 8, 9A-9I, 10, K
14, 17, 18, and new Forms 20A and 20B for publication

C. Minutes and other items K
9. Report of the Advisory Committee on Evidence K

A. ACTION - Proposed amendments to Rules 407, 801, 804, 806 and a new
807 that contains the contents of the residual exceptions transferred from
Rules 803(24) and 804(b)(5) for approval and transmission to the Judicial
Conference K

B. Minutes of the May 4-5, 1995 meeting and the April 22, 1996 meeting, and
other informational items

10. Report of the Advisory Committee on Civil Rules

A. Report on committee's actions regarding proposed amendments to Rules
26(c) and 47 that had been published for comment L

B. ACTION - Proposed amendments to Rules 9(h) and 48 for approval and
transmission to the Judicial Conference K

C. ACTION-Proposed amendments to Rule 23 for public comment 7



Agenda Page 3
Committee on Rules of Practice and Procedure
June 19-21, 1996

D. Informational items, including a planned study of the general scope of
discovery and a summary of comments to proposed amendments to Rules
26(c) and 47

E. Minutes of the November 9-10, 1995 meeting and the April 18-19, 1996
Li meeting

11. Report of the Standing Committee's Reporter

A. Status report on self-study plan

B. Special study conference on attorney conduct in the federal courts (oral)

12. Next meetings (oral)

IL A. Winter meeting scheduled for January 8-10, 1997, in Tucson Arizona

B. Summer meeting suggested for June 18-20, 1997 in Washington, D.C.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Alicemarie H. Stotler Area Code 714
United States District Judge 836-2055
751 West Santa Ana Boulevard
Santa Ana, California 92701 FAX-714-836-2062

Members:

Honorable Frank H. Easterbrook Area Code 312
United States Circuit Judge 435-5808
219 South Dearborn Street
Chicago, Illinois 60604 FAX-312-435-7543

Honorable Phyllis A. Kravitch Area Code 404
United States Circuit Judge 331-6836
56 Forsyth Street, N.W.
Atlanta, Georgia 30303 FAX-404-331-5884

* Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 299-2114
401 Courthouse Square
Alexandria, Virginia 22314 FAX-703-299-2109

Honorable William R. Wilson, Jr. Area Code 501
United States District Judge 324-6863
600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201 FAX-501-324-6869

Honorable James A. Parker Area Code 505
United States District Judge 248-8136
P.O. Box 566
Albuquerque, New Mexico 87103 FAX-505-248-8139

Honorable E. Norman Veasey Area Code 302
-Chief Justice 577-3700
Supreme Court of Delaware
Carvel State Office Building FAX-302-577-3702
820 North French Street, 11th Floor
Wilmington, Delaware 19801

Professor Geoffrey C. Hazard, Jr. Area Code 215
Director, The American Law Institute 243-1684
(Trustee Professor of Law (215-898-7494)
University of Pennsylvania Law School)
4025 Chestnut Street FAX-215-243-1470
Philadelphia, Pennsylvania 19104-3099

* Revised 1/31/96



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.) L

Alan W. Perry, Esquire Area Code 601
Forman, Perry, Watkins & Krutz 960-8600 L
188 East Capitol Street, Suite 1200
P.O. Box 22608 FAX-601-960-8613
Jackson, Mississippi 39225-2608, L
Honorable Alan C. Sundberg Area Code 904
Carlton, Fields, Ward, Emmanuel, 224-1585

Smith & Cutler, P.A.
5th Floor, First Florida Bank Bldg. FAX-904-222-0398
P.O. Drawer 190
Tallahassee, Florida 32302

Sol Schreiber, Esquire Area Code 212
Milberg, Weiss, Bershad, Hynes & Lerach 594-5300
One Pennsylvania Plaza, 49th Floor
New York, New York 10119-0165 FAX-212-868-1229

Gene W. Lafitte, Esquire Area Code 504
Liskow & Lewis 581-7979
50th Floor, One Shell Square
New Orleans, Louisiana 70139 FAX-504-556-4108

Deputy Attorney General (ex officio) Area Code 202
Honorable Jamie S. Gorelick 514-2101 L
4111 U.S. Department of Justice
10th & Constitution Avenue, N.W. FAX-202-514-0467
Washington, D.C. 20530
ATTN: David W. Ogden, Associate Tel-202-514-6909 L

Deputy Attorney General FAX-202-514-6897
or

Ian H. Gershengorn, Esquire, Special Tel-202-514-6915
Assistant to the Deputy Attorney General FAX-202-514-9077

Reporter:

Professor Daniel R. Coquillette Area Code 617
Boston College Law School 552-8650
885 Centre Street -4393 (secy.)
Newton Centre, Massachusetts 02159 FAX-617-576-1933
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Lw COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

fill", Consultants:

Joseph F. Spaniol, Jr., Esquire Area Code 301
5602 Ontario Circle 229-2176
Bethesda, Maryland 20816-2461 FAX-202-273-1826

Mary P. Squiers, Asst. Prof. Area Code 617
Boston College Law School 552-885-1
885 Centre Street
Newton, Massachusetts 02159 FAX-617-552-2615

Bryan A. Garner, Esquire Area Code 214
LawProse, Inc. 691-8588
Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115 FAX-214-691-9294
Dallas, Texas 75225 (Home)-358-5380

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826

L
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JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School
751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

Honorable James K. Logan Professor Carol Ann Mooney
United States Circuit Judge University of Notre Dame
100 East Park, Suite 204 Law School,
P.O. Box 790 Notre Dame, Indiana 46556
Olathe, Kansas 66061 Area Code,219-631-5866
Area Code 913-782-9293 FAX 219-631-6371
FAX 913-782-9855

Honorable Paul Mannes Professor Alan N. Resnick L
Chief Judge, United States Hofstra University
Bankruptcy Court School of Law C

6500 Cherrywood Lane, Rm. 385A Hempstead, New York 11550 E
Greenbelt, Maryland 20770 Area Code 516-463-5930
Area Code 301-344-8047 FAX 516-481-8509
FAX 301-344-0385 L

Hon. Patrick E. Higginbotham Professor Edward H. Cooper
United States Circuit Judge University of Michigan r
13E1 United States Courthouse Law School L4
1100 Commerce Street 312 Hutchins Hall
Dallas, Texas 75242 Ann Arbor, MI 48109-1215
Area Code 214-767-0793 Area Code 313-764-4347 L
FAX 214-767-2727 FAX 313-763-9375

Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University of
United States Courthouse San Antonio School of Law
1301 Clay Street, 4th Floor One Camino Santa Maria
Oakland, California 94612 San Antonio, Texas 78284 L
Area Code 510-637-3550 Area Code 210-431-2212
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Prof. Margaret A. Berger L
United States Circuit Judge Brooklyn Law School
Audubon Court Building 250 Joralemon Street K
55 Whitney Avenue Brooklyn, New York 11201 L
New Haven, Connecticut 06511 Area Code 718-780-7941
Area Code 203-782-3682 FAX 718-780-0375
FAX 203-782-3686



ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable James K. Logan Area Code 913
United States Circuit Judge 782-9293
100 East Park, Suite 204
P.O. Box 790 FAX-913-782-9855
Olathe, Kansas 66061

Members:

Honorable Stephen F. Williams Area Code 202
United States Circuit Judge 273-0638
United States Courthouse
3rd and Constitution Avenue, N.W. FAX-202-273-0976
Washington, D.C. 20001

* Honorable Will L. Garwood Area Code 512
United States Circuit Judge 916-5113
903 San Jacinto Boulevard
Suite 300 FAX-512-916-5488
Austin, Texas 78701

Honorable Alex Kozinski Area Code 818
United States Circuit Judge 583-7015
125 South Grand Avenue
Pasadena, California 91105 FAX-818-583-7214

Honorable Pascal F. Calogero, Jr. Area Code 504
Chief Justice 568-5727
Supreme Court of Louisiana
Supreme Court Building FAX-504-568-2727
301 Loyola Avenue
New Orleans, Louisiana 70112

Luther T. Munford, Esquire Area Code 601
Phelps Dunbar 352-2300
200 South Lamar, Suite 500
Jackson, Mississippi 39201 FAX-601-360-9777

Michael J. Meehan, Esquire Area Code 520
Meehan & Associates 882-4188
P.O. Box 1671
Tucson, Arizona 85702-1671 FAX-520-882-4487

Honorable John Charles Thomas Area Code 804
Hunton & Williams 788-8522
Riverfront Plaza, East Tower
951 East Byrd Street FAX-804-788-8218
Richmond, Virginia 23219-4074

* Revised 3/6/96
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.) L

Honorable Drew S. Days, III Area Code 202
Solicitor General (ex officio) 514-3311
Robert E. Kopp, Esquire

Director, Appellate Staff, FAX-202-514-8151
Civil Division

U.S. Department of Justice
Room 3617
Washington, D.C. 20530

Reporter:

Professor Carol Ann Mooney Area Code 219
University of Notre Dame 631-5866
Law School
Notre Dame, Indiana 46556 FAX-219-631-6371 U

Liaison Member: 7

Honorable Frank H. Easterbrook Area Code 312 L
United States Circuit Judge 435-5808
219 South Dearborn Street :
Chicago, Illinois 60604 FAX-312-435-7543 L.

Secretary: -

Peter G. McCabe Area Code 202 L
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826 L
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Lw ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable Paul Mannes Area Code 301
Chief Judge, United States 344-8047r Bankruptcy Court
6500 Cherrywood Lane, Room 385A FAX-301-344-0385
Greenbelt, Maryland 20770

Members:

Honorable Alice M. Batchelder Area Code 216
United States Circuit Judge 722-8852
807 East Washington Street
Suite 200 FAX-216-723-4410
Medina, Ohio 44256

Honorable Adrian G. Duplantier Area Code 504r United States District Judge 589-2795
United States Courthouse
500 Camp Street FAX-504-589-4479
New Orleans, Louisiana 70130

Honorable Eduardo C. Robreno Area Code 215
United States District Judge 597-4073
3810 United States Courthouse
Philadelphia, Pennsylvania 19106 FAX-215-580-2362

Honorable Jane A. Restani Area Code 212L United States Court of 264-3668
International Trade

One Federal Plaza FAX-212-264-8543
New York, New York 10007

Honorable Robert J. Kressel Area Code 612
United States Bankruptcy Judge 348-1850
United States Bankruptcy Court
600 Towle Building FAX-612-348-1903
330 Second Avenue South
Minneapolis, Minnesota 55401

Honorable Donald E. Cordova Area Code 303L United States Bankruptcy Judge 844-2525
United States Bankruptcy Court
U.S. Custom House FAX-303-844-0292
721 19th Street

L Denver, Colorado 80202-2508
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable A. Jay Cristol Area Code 305
Chief Judge, United States 536-4121
Bankruptcy Court

51 S.W. First Avenue FAX7305-536-7499
Chambers, Room 1412
Miami, Florida 33130

Professor Charles J. Tabb Area Code 217
University of Illinois 333-2877
College of Law
504 East Pennsylvania Avenue FAX-217-244-1478
Champaign, Illinois 61820

* Henry J. Sommer, Esquire Area Code 215
7118 McCallum Street 242-8639 L
Philadelphia, Pennsylvania 19119-2935 FAX-215-242-2075

Kenneth N. Klee, Esquire Area Code 617 V
308 Griswold Hall 496-4183
Harvard Law School
Cambridge, Massachusetts 02138 FAX-617-495-1110

Gerald K. Smith, Esquire Area Code 602
Lewis and Roca 262-5348
40 North Central Avenue
Phoenix, Arizona 85004-4429 FAX-602-262-5747

Leonard M. Rosen, Esquire Area Code 212 '
Wachtell, Lipton, Rosen & Katz 403-1250
51 West 52 Street
New York, New York 10019 FAX-212-403-2000 L
Neal Batson, Esquire Area Code 404
Alston & Bird 881-7267
One Atlantic Center V
1201 West Peachtree Street FAX-404-881-7777
Atlanta, Georgia 30309-3424

Director, Commercial Litigation Branch, Area Code 202
Civil Division, U.S. Dept. of Justice 514-7450
(ex officio)

J. Christopher Kohn, Esquire FAX-202-514-9163 L
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter:

Professor Alan N. Resnick Area Code 516
Hofstra University School of Law 463-5930
Hempstead, New York 11550-1090 FAX-516-481-8509 _

* Revised 3/1/96 L
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Liaison Member:

* Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 299-2114
401 Courthouse Square
Alexandria, Virginia 22314 FAX-703-299-2109

Bankruptcy Clerk:

Richard G. Heltzel Area Code 916
Clerk, United States Bankruptcy Court 498-5578
8038 United States Courthouse
650 Capitol Mall FAX-916-498-5563
Sacramento, California 95814

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire Area Code 202
Director 307-1391
Executive Office for
United States Trustees FAX-202-307-0672
901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826

* Revised 1/31/96



ADVISORY COMMITTEE ON CIVIL RULES

Chair:
L

Honorable Patrick E. Higginbotham Area Code 214
United States Circuit Judge 767-0793
13E1 United States Courthouse t
1100 Commerce Street FAX-214-767-2727
Dallas, Texas 75242

Members: -

Honorable Anthony J. Scirica Area Code 215
United States Circuit Judge 597-0859
22614 United States Courthouse
Independence Mall West FAX-215-597-7373
601 Market Street L
Philadelphia, Pennsylvania 19106

Honorable Paul V. Niemeyer Area Code 410
United States Circuit Judge 962-4210
101 West Lombard Street, Suite 910
Baltimore, Maryland 21201 FAX-410-962-2277

Honorable David S. Doty Area Code 612
United States District Judge 348-1929
609 United States Courthouse
110 South 4th Street FAX-612-348-1820
Minneapolis, Minnesota 55401

Honorable C. Roger Vinson Area Code 904
United States District Judge 435-8444
United States Courthouse
100 North Palafox Street FAX-904-435-8489
Pensacola, Florida 32501

Honorable David F. Levi Area Code 916
United States District Judge 498-5725
2546 United States Courthouse
650 Capitol Mall FAX-916-498-5469
Sacramento, California 95814

Honorable John L. Carroll Area Code 334
United States Magistrate Judge 223-7540
United States District Court
Post Office Box 430 FAX-334-223-7114
Montgomery, Alabama 36101

Honorable Christine M. Durham Area Code 801
Justice of the Utah Supreme Court 538-1044
332 State Capitol
Salt Lake City, Utah 84114 FAX-801-538-1020

L



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Professor Thomas D. Rowe, Jr. Area Code 919
Duke University School of Law 613-7099
Box 90360
Durham, North Carolina 27708 FAX-919-613-7231

Carol J. Hansen Posegate, Esquire Area Code 217
Giffin, Winning, Cohen & Bodewes, P.C. 525-1571
One West Old State Capitol Plaza
Suite 600 FAX-217-525-1710
P.O. Box 2117
Springfield, Illinois 62705

Mark 0. Kasanin, Esquire Area Code 415
McCutchen, Doyle, Brown & Enersen 393-2144
Three Embarcadero Center
San Francisco, California 94111 FAX-415-393-2286

Francis H. Fox, Esquire Area Code 617
Bingham, Dana & Gould 951-8000
150 Federal Street
Boston, Massachusetts 02110 FAX-617-951-8736

Phillip A. Wittmann, Esquire Area Code 504
Stone, Pigman, Walther, 581-3200
Wittmann & Hutchinson

546 Carondelet Street FAX-504-581-3361
New Orleans, Louisiana 70130-3588

Assistant Attorney General for the Area Code 202
Civil Division (ex officio) 514-3301

Honorable Frank W. Hunger
U.S. Department of Justice, Room 3143 FAX-202-514-8071
Washington, D.C. 20530

Liaison Members:

Honorable Jane A. Restani Area Code 212
United States Court of 264-3668

International Trade
One Federal Plaza FAX-212-264-8543
New York, New York 10007

* Sol Schreiber, Esquire Area Code 212
Milberg, Weiss, Bershad, Hynes & Lerach 594-5300
One Pennsylvania Plaza, 49th Floor
New York, New York 10119-0165 FAX-212-868-1229

* Revised 3/1/96



ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Reporter: Li
Professor Edward H. Cooper Area Code 313
University of Michigan Law School 764-4347
312 Hutchins Hall F
AnnpArbor, Michigan 48109-1215 FAX-313-763-9375

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820 Cl

Practice and Procedure L
Washington, D.C. 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable D. Lowell Jensen Area Code 510
United States District Judge 637-3550
United States Courthouse
1301 Clay Street, 4th Floor FAX-510-637-3555
Oakland, California 94612

Members:

Honorable W. Eugene Davis Area Code 318
United States Circuit Judge 262-6664
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501 FAX-318-262-6685

Honorable Sam A. Crow Area Code 913
United States District Judge 295-2626
430 U.S. Courthouse
444 S.E. Quincy Street FAX-913-295-2613
Topeka, Kansas 66683-3501

Honorable George M. Marovich Area Code 312
United States District Judge 435-5590
United States District Court
219 South Dearborn Street FAX-312-435-7578
Chicago, Illinois 60604

Honorable David D. Dowd, Jr. Area Code 216
United States District Judge 375-5834
United States District Court
510 Federal Building FAX-216-375-5628
2 South Main Street
Akron, Ohio 44308

Honorable D. Brooks Smith Area Code 814
United States District Judge 533-4514
United States District Court
319 Washington Street, Room 104 FAX-814-533-4519
Johnstown, Pennsylvania 15901

Honorable B. Waugh Crigler Area Code 804
United States Magistrate Judge *296-7779
United States District Court
255 West Main Street, Room 328 FAX-804-296-5585
Charlottesville, Virginia 22901

Honorable Daniel E. Wathen Area Code 207
Chief Justice 287-6950
Maine Supreme Judicial Court
65 Stone Street FAX-207-287-4641
Augusta, Maine 04330



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Professor Kate Stith Area Code 203
Yale Law School 432-4835
Post Office Box 208215
New Haven Connecticut 06520-8215 FAX-203-432-1148

Robert C. Josefsberg, Esquire Area Code 305
Podhurst, Orseck, Josefsberg, Eaton, 358-2800

Meadow, Olin & Perwin, P.A.
City National Bank Building, Suite 800 FAX-305-358-2382
25 West Flagler Street
Miami, Florida 33130-1780

LI
Darryl W. Jackson, Esquire Area Code 202
Arnold & Porter 942-5000
555 Twelfth Street, N.W.
Washington, D.C. 20004 FAX-202-942-5999

Henry A. Martin, Esquire Area Code 615 V
Federal Public Defender 736-5047
810 Broadway, Suite 200
Nashville, Tennessee 37203 FAX-615-736-5265

Assistant Attorney General for the Area Code 202
Criminal Division (ex officio) 514-3202

Roger A. Pauley, Esquire
Director, Office of Legislation, FAX 202-514-4042

Criminal Division
U.S. Department of Justice, Room 2313 1
Washington, D.C. 20530 L.

Reporter:

Professor David A. Schlueter Area Code 210
St. Mary's University of San Antonio 431-2212

School of Law
One Camino Santa Maria FAX-210-436-3717
San Antonio, Texas 78284

z~ ~ ~ ~ ~ ~~

Liaison Member: L
Honorable William R. Wilson, Jr. Area Code 501
United States District Judge 324-6863
600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201 FAX-501-324-6869

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826



ADVISORY COMMITTEE ON EVIDENCE RULES

Chair:

Honorable Ralph K. Winter, Jr. Area Code 203
United States Circuit Judge 782-3682
Audubon Court Building
55 Whitney Avenue FAX-203-782-3686
New Haven, Connecticut 06511

L . Members:

Honorable Jerry E. Smith Area Code 713
United States Circuit Judge 250-5101
12621 United States Courthouse
515 Rusk Avenue FAX-713-250-5719
Houston, Texas 77002-2698

Honorable Fern M. Smith Area Code 415
United States District Judge 522-4120
United States District Court
P.O. Box 36060 FAX-415-522-2184
450 Golden Gate Avenue
San Francisco, California 94102

Honorable Milton I. Shadur Area Code 312
United States District Judge 435-5766
United States District Court
219 South Dearborn Street, Room 2388 FAX-312-663-9114
Chicago, Illinois 60604

Honorable James T. Turner Area Code 202
United States Court 219-9574

of Federal Claims
717 Madison Place, NW FAX-202-219-9997
Washington, D.C. 20005

Honorable Ann K. Covington Area Code 314
Chief Justice, Supreme Court of Missouri 751-3570
P.O. Box 150
Supreme Court Building FAX-314-751-7161
High and Washington Streets
Jefferson City, Missouri 65102

Dean James K. Robinson Area Code 313
Wayne State University Law School 577-3933
468 West Ferry
Detroit, Michigan 48202 FAX-313-577-5478

Professor Kenneth S. Broun Area Code 919
University of North Carolina 962-4112
School of Law
CB #3380, Van Hecke-Wettach Hall FAX-919-962-1277
Chapel Hill, North Carolina 27599



ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Gregory P. Joseph, Esquire Area Code 212
Fried, Frank, Harris, Shriver & Jacobson 859-8052 LJ,
One New York Plaza
New York, New York 10004-1980 FAX-212-859-8584

John M. Kobayashi, Esquire Area Code 303
Kobayashi & Associates, P.C. 861-2100
1775 Sherman Street, Suite 2100
Denver, Colorado 80203 FAX-303-861-1944

Fredric F. Kay, Esquire Area Code 602
Federal Public Defender 620-7065
97 East Congress
Suite 130 FAX-602-620-7055
Tucson, Arizona 85701-1716

Assistant Attorney General for the Area Code 202
Criminal-Division (ex officio) 514-2419
Mary F. Harkenrider, Esquire
Counsel, Criminal Division FAX-202-514-0409
U.S. Department of Justice, Room 2212
Washington, D.C. 20530 LJ

Liaison Members:

Honorable David S. Doty Area Code 612
United States District Judge 348-1929
609 United States Courthouse F
110 South 4th Street FAX-612-348-1820 K.
Minneapolis, Minnesota 55401

Honorable David D. Dowd, Jr. Area Code 216 L
United States District Judge 375-5834
United States District Court
510 Federal Building FAX-216-375-5628
2 South Main Street
Akron, Ohio 44308

Reporter:

Professor Margaret A. Berger Area Code 718 Er
Brooklyn Law School 780-7941
250 Joralemon Street
Brooklyn, New York 11201 FAX-718-780-0375

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, D.C. 20544 FAX-202-273-1826 C



LIAISON MEMBERS

Appellate:

Judge Frank H. Easterbrook

Bankruptcy:

Judge Thomas S. Ellis, III

Civil:

Judge Jane A. Restani

* Sol Schreiber, Esquire

Criminal:

Judge William R. Wilson, Jr.

Evidence:

Judge David S. Doty

Judge David D. Dowd, Jr.

* Revised 3/1/96



ADMINISTRATIVE OFFICE OF THE UNITED 
STATES COURTS

Staff:

John K. Rabiej 
Area Code 202

Chief, Rules Committee 
273-1820

Support Office

Administrative Office of the 
FAX-202-273-

1 8 2 6

United States Courts 
I

Washington, D.C. 20544

Mark D. Shapiro 
Area Code 202

Attorney-Advisor, Rules Committee 273-1820

Support Office

Administrative Office of the 
FAX-202-273-1

8 2 6

United States Courts 
41

Washington, D.C. 20544

Judith W. Krivit 
Area Code 202

Administrative Specialist 
273-1820

Rules Committee Support Office

Administrative Office of the 
FAX-202-273-1826

United States Courts 
L.J

Washington, D.C. 20544

Anne Rustin 
Area Code 202

Secretary, Rules Committee 
273-1820

Support Office

Administrative Office of the 
FAX-202-273 -1 8 2 6 L

United States Courts

Washington, D.C. 20544

Patricia S. Channon 
Area Code 202

Senior Attorney, Bankruptcy 
273-1900
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May21, 1996

MEMORANDUM TO HONORABLE ALICEMARIE H. STOTLER

g SUBJECT: Circuit Liaisons

The circuit liaisons for the Judicial Conference Committees on the Rules of Practice andr Procedure are as follows:

1) Standing Committee

First Circuit Honorable Alicemarie H. Stotler, United States District Court forthe Central District of California

Second Circuit Honorable Frank H. Easterbrook, United States Court of Appeals
for the Seventh Circuit

Third Circuit Honorable Thomas S. Ellis, III, United States District Court for theNorthern District of Virginia

Fourth Circuit Honorable Thomas S. Ellis, mI, United States District Court for theNorthern District of Virginia

Fifth Circuit Honorable Phyllis A. Kravitch, United States Court of Appeals forthe Eleventh Circuit

Sixth Circuit Honorable William R. Wilson, Jr., United States District Court forthe Eastern District of Arkansas

Seventh Circuit Honorable Frank H. Easterbrook, United States Court of Appealsfor the Seventh Circuit

Eight Circuit Honorable William R. Wilson, Jr., United States District Court forF the Eastern District of Arkansas

Ninth Circuit Honorable Alicemarie H. Stotler, United States District Court forF the Central District of California

L A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Tenth Circuit Honorable James A. Parker, United States District Court for the

District of New Mexico

Eleventh Circuit Honorable Phyllis A. Kravitch, United States Court of Appeals for

the Eleventh Circuit

Federal Circuit Honorable Thomas S. Ellis, III, United States District Court for the E

Northern District of Virginia

District of Columbia Honorable Thomas S. Ellis, III, United States District Court for the

Northern District of Virginia r

2) Advisory Committee on Appellate Rules

First Circuit Honorable James K. Logan, United States Court of Appeals for the

Tenth Circuit

Second Circuit Honorable James K. Logan, United States Court of Appeals for the

Tenth Circuit

Third Circuit Honorable Will L. Garwood, United States Court of Appeals for

the Fifth Circuit

Fourth Circuit Honorable Stephen F. Williams, United States Court of Appeals for

the District of Columbia

Fifth Circuit Honorable Will L. Garwood, United States Court of Appeals for

the Fifth Circuit 
7

Sixth Circuit Honorable Will L. Garwood, United States Court of Appeals for

the Fifth Circuit

Seventh Circuit Honorable Alex Kozinski, United States Circuit Court for the Ninth

Circuit

Eight Circuit Honorable Alex Kozinski, United States Circuit Court for the Ninth

Circuit

Ninth Circuit Honorable Alex Kozinski, United States Circuit Court for the Ninth

Circuit

Fo
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Tenth Circuit Honorable James K. Logan, United States Court of Appeals for the
Tenth Circuit

Eleventh Circuit Honorable James K. Logan, United States Court of Appeals for theTenth Circuit

Federal Circuit Honorable Stephen F. Williams, United States Court of Appeals forthe District of Columbia

District of Columbia Honorable Stephen F. Williams, United States Court of Appeals forthe District of Columbia

3) Advisory Committee on Bankruptcy Rules

First Circuit Honorable Jane A. Restani, United States Court of International
Trade

Second Circuit Leonard M. Rosen, Esquire, Wachtell, Lipton, Rosen, & Katz
(212) 403-1250

Third Circuit Honorable Eduardo C. Robreno, United States District Court forI the Eastern District of Pennsylvania

Fourth Circuit R. Neal Batson, Esquire, Alston & Bird
(404) 881-7267

Fifth Circuit Honorable Adrian G. Duplantier, United States District Court forthe Eastern District of Louisiana

Sixth Circuit Honorable Alice M. Batchelder, United States Court of Appeals forthe Sixth Circuit

Seventh Circuit Professor Charles J. Tabb, University of Illinois
(217) 333-2877

Eight Circuit Honorable Robert J. Kressel, United States Bankruptcy Court forthe District of Minnesota

Ninth Circuit Kenneth N. Klee, Esquire, Stutman, Treister & Glatt
(213) 251-5100

&
Gerald K. Smith, Esquire, Lewis & Roca
(602) 262-5747
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Tenth Circuit Honorable Donald E. Cordova, United States Bankruptcy Judge for

the District of Colorado

Eleventh Circuit Honorable A. Jay Cristol, Chief, United States Bankruptcy Judge

for the Southern District of Florida

Federal Circuit Henry J. Sommer, Esquire, Community Legal Services

(215) 427-4898 l

District of Columbia Henry J. Sommer, Esquire, Community Legal Services

(215) 427-4898

4) Advisory Committee on Civil Rules K

First Circuit Francis H. Fox, Esquire, Bingham, Dana, & Gould

(617) 951-8000

Second Circuit Honorable Anthony J. Scirica, United States Court of Appeals for VT
the Third Circuit

Third Circuit Honorable Anthony J. Scirica, United States Court of Appeals for E

the Third Circuit

Fourth Circuit Honorable Paul V. Niemeyer, United States Court of Appeals for K
the Fourth Circuit 

L

Fifth Circuit Honorable Patrick E. Higginbotham, United States Court of

Appeals for the Fifth Circuit

Sixth Circuit Honorable Patrick E. Higginbotham, United States Court of

Appeals for the Fifth Circuit

Seventh Circuit Carol Hansen Posegate, Esquire, Giffin, Winning, Cohen, &

Bodewes (217) 525-1571

Eight Circuit Honorable David S. Doty, United States District Court for the

District of Minnesota

Ninth Circuit Honorable David F. Levi, United States District Court for the

Eastern District of California
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Tenth Circuit Honorable Christine M. Durham, Justice of the Utah Supreme
Court

Eleventh Circuit Honorable C. Roger Vinson, United States District Court for theNorthern District of Florida

L Federal Circuit Honorable Frank W. Hunger, Assistant Attorney General for theCivil Division

District of Columbia Honorable Frank W. Hunger, Assistant Attorney General for theCivil Division

5) Advisory Committee on Criminal Rules

First Circuit Honorable D. Brooks Smith, United States District Court for theWestern District of Pennsylvania

Second Circuit Honorable D. Brooks Smith, United States District Court for theWestern District of Pennsylvania

L Third Circuit Honorable D. Brooks Smith, United States District Court for theWestern District of Pennsylvania

iL, Fourth Circuit Honorable B. Waugh Crigler, United States Magistrate Judge forthe Western District of Virginia

L Fifth Circuit Honorable W. Eugene Davis, United States Circuit Court for theFifth Circuit

Sixth Circuit Honorable David D. Jr., United States District Court for theNorthern District of Ohio

Seventh Circuit Honorable George M. Marovich, United States District Court forthe Northern District of Illinois

Eight Circuit Honorable George M. Marovich, United States District Court forthe Northern District of Illinois

Ninth Circuit Honorable D. Lowell Jensen, United States District Court for theNorthern District of California

Tenth Circuit Honorable Sam A. Crow, United States District Judge for theDistrict of Kansas
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Eleventh Circuit Honorable W. Eugene Davis, United States Circuit Court for the

Fifth Circuit

Federal Circuit Honorable B. Waugh Crigler, United States Magistrate Judge for

the Western District of Virginia

District of Columbia Honorable B. Waugh Crigler, United States Magistrate Judge for

the Western District of Virginia

6) Advisory Committee on Evidence Rules

First Circuit Honorable Ralph K. Winter, Jr. United States Court of Appeals for

the Second Circuit

Second Circuit Gregory P. Joseph, Esquire, Fried, Frank, Harris, Shriver &

Jacobson (212) 859-8052

Third Circuit Honorable Ralph K. Winter, Jr. United States Court of Appeals for

the Second Circuit

Fourth Circuit Professor Kenneth S. Braun, University of North Carolina, 919 962-

4112

Fifth Circuit Honorable Jerry E. Smith, United States District Court for the

Southern District of Texas

Sixth Circuit Dean James K. Robinson, Wayne State University, (313) 577-5478

Seventh Circuit Honorable Milton I. Shadur, United States District Court for the

Northern District of Illinois

Eight Circuit Honorable Ralph K. Winter, Jr. United States Court of Appeals for

the Second Circuit

Ninth Circuit Honorable Fern M. Smith, United States District Court for the

Northern District of California

Tenth Circuit John M. Kobayashi, Esquire, (303) 861-2100

Eleventh Circuit Honorable Ralph K. Winter, Jr. United States Court of Appeals for

the Second Circuit
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Federal Circuit Honorable James T. Turner, United States Court of Federal Claims
District of Columbia Honorable James T. Turner, United States Court of Federal Claims

John K. Rabiej
cc: Honorable Alicemarie H. Stotler

Li
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LEONIDAS RALPH MECHAM ADMINISTRATI VE OFFICE OF THE
Director

-. UNITED STATES COURTS
X CLARENCE A. LEE. JR.

Associate Director WASHINGTON. D.C. 20544

7 April 29, 1996

l

MEMORANDUM TO ALL: CHIEF JUDGES, UNITED STATES DISTRICT COURTS
L CHIEF JUDGES, UNITED STATES BANKRUPTCY COURTS

CLERKS, UNrIED STATES DISTRICT COURTS
1rt . CLERKS, UNITED STATES BANKRUPTCY COURTS

SUBJECT: Uniform Numbering System for Local Rules of Court (ACTION REQUESTED)

RESPONSE DUE DATE: April 15,1997

L On March 12, 1996, the Judicial Conference approved the recommendation of the
L Committee on Rules of Practice and Procedure to "adopt a numbering system for local rules of

court that corresponds with the relevant Federal Rules of Practice and Procedure." The action of
the Judicial Conference implements the December 1, 1995 amendments to the Federal Rules of
Appellate, Bankruptcy, Civil, and Criminal Procedure, which provide that all local rules of court
"must conform to any uniform numbering system prescribed by the Judicial Conference." (See

L Appellate Rule 47, Bankruptcy Rules 8018 and 9029, Civil Rule 83, and Criminal Rule 57.) The
Conference also set April 15, 1997, as the date for compliance with the uniform numbering
system.

Uniform numbering systems will assist the bar in locating local rules applicable to a
particular subject, reduce the chance of a trap for unwary counsel, and ease incorporation of local
rules into indexing and computer services. Model uniform numbering systems that track the
Federal Rules of Practice and Procedure are attached with an accompanying introduction from
Judge Alicemarie H. Stotler, Chair, Committee on Rules of Practice and Procedure, to assist the
courts in renumbering their local rules. A report prepared by the Local Rules Project on the
Local Rules of Criminal Practice also is being distributed, which evaluates and identifies
particular local rules that may be models for other courts or inconsistent or duplicative of the
Federal Rules of Criminal Procedure.

Please contact either Professor Mary P. Squiers, Director of the Local Rules Project, at
(617) 552-8851, or Professor Daniel R. Coquillette, the Reporter to the Standing Rules
Committee, at (617) 552-8650, if you have a question regarding the numbering of Appellate,

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Uniform Numbering System for Local Rules of Court Page Two

Civil, or Criminal local rules of court. You may contact Patricia S. Channon, a senior attorney
with the Bankruptcy Judges Division at (202) 273-1908, if you have a question regarding the
numbering of bankruptcy local rules of court. p

Leonidas ph Mecham 7
Attachments

cc: Circuit Executives

L I
Li
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE M. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

PETER G. MCCABE APPELLATE RULES
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMI$AL RULES

r April 19, 1996 RALPH K. WINTER, JR.A EVIDENCE RULES

MEMORANDUM TO ALL: CHIEF JUDGES, UNITED STATES DISTRICT COURTS
CHIEF JUDGES, UNITED STATES BANKRUPTCY COURTS
CLERKS, UNITED STATES DISTRICT COURTS
CLERKS, UNITED STATES BANKRUPTCY COURTS

SUBJECT: Uniform Numbering System for Local Rules of Courts and a Report on the Local
Rules of Criminal Practice

UNIFORM NUMBERING SYSTEM

The Judicial Conference authorized the Committee on Rules of Practice and Procedure to
undertake a study of local rules of the district courts at its September 1986 meeting. The
committee recognized early on that there was no uniform numbering system for federal district
court local rules. Such a system would have many advantages and would be especially helpful to
a national practitioner.

At the committee's request, the Judicial Conference in 1988 urged district courts to adopt
a uniform numbering system for their local rules addressing civil practice, patterned on the
Federal Rules of Civil Procedure. In 1991, a suggested uniform numbering system governing
local rules of courts of appeal based on the Federal Rules of Appellate Procedure was circulated
to the circuit chief judges. Many of the district courts and all but one of the courts of appeals
have revised the numbering of their local rules using suggested uniform numbering systems. In
1995, a preliminary draft of a uniform numbering system for local rules of courts based on the
Federal Rules of Bankruptcy Procedure was circulated for comment.

The Federal Rules of Practice and Procedure were amended in December 1995 to require
courts to adopt a numbering system for their local rules that conforms to any uniform numbering
system prescribed by the Judicial Conference. The Conference has now implemented those
amendments mandating only that the number of a particular local rule correspond with the
relevant number of the Federal Rules of Practice and Procedure. For example, matters regarding
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a summary judgment would be located in number 56 of a district court's local rules governing 7
civil practice. Li

To assist courts, model uniform numbering systems for local rules are included as C

Attachment A (Civil Rules), Attachment B (Bankruptcy Rules), and Attachment C (Criminal Gs
Rules). The suggested numbering system for local rules governing bankruptcy practice was
submitted by the Advisory Committee on Bankruptcy Rules and is more detailed than the other
two models. These model uniform numbering systems for local rules are similar to those that -J

were previously circulated. As a result, courts that have already renumbered their local rules
based on these models need take no further action. LI

REPORT ON THE LOCAL RULES OF CRIMINAL PRACTICE

In response to Congressional concerns regarding the proliferation of local rules of court,
the Committee on Rules of Practice and Procedure formed the Local Rules Project in 1984 to
study local rules. The Project completed its study of local civil rules in 1989, local appellate LJ
rules in 1991, and local criminal rules in 1995. Comprehensive reports on local rules of appellate
and civil practice were distributed to courts identifying particular local rules as models for other 7l
courts or as duplicative or inconsistent with the national rules. For your consideration, I am LJ
attaching the Project's report on Local Rules of Criminal Practice (Attachment D), which follows
the format of the earlier reports.

LI1
The Project's report ought to be considered as the empirical research of scholars. Neither

the Committee on Rules of Practice and Procedure nor the Advisory Committee on Criminal C

Rules has evaluated or approved the Report. The committees hope that the report will be helpful
to you as you examine and renumber your local criminal rules.

REOUESTS FOR ASSISTANCE Li

The Committee on Rules of Practice and Procedure recognizes the burden imposed on C

judges, staff, and the bar in complying with the amended Federal Rules of Practice and
Procedure. We have asked our reporter, Professor Daniel R. Coquillette, and our consultant,
Professor Mary P. Squiers, Director of the Local Rules Project, to stand ready to respond to your L
questions regarding renumbering of local rules of court and the Report on the Local Rules of
Criminal Practice. We have also asked Patricia S. Channon, a senior attorney in the Bankruptcy m

Judges Division, to be available to respond to questions regarding the numbering of bankruptcy
local rules of court I would also welcome a letter or call from you on any aspect of this project.

Alicemarie H. Stotler L
Chair

Attachments

cc: Circuit Executives
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{ ~OIUSRCRAIL COHIFERIENCE GIFUHES CUHTT3E OFTA
WASHINGTON, D.C. 20544

@ THE CHIEF JUSTICE SL RALPH MECHAM

OF THE UNITED STATES Sear fang
Presiding

L

I PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS

March 12, 1996

All of the following matters which require the expenditure
of funds were approved by the Judicial Conference subject to the
availability of funds, and subject to whatever priorities the
Conference might establish for the use of available resources.

At its March 12, 1996 session, the Judicial Conference:

Elected to the Board of the Federal Judicial Center the
Honorable Pasco M. Bowman II, U. S. Court of Appeals for the
Eighth Circuit, to replace the Honorable J. Harvie Wilkinson

III; and the Honorable Thomas F. Hogan, U. S. District Court
for the District of Columbia, to replace the Honorable
Michael Telesca.

Executive Committee

With regard to gender/race bias studies in the federal
judicicary, agreed to send letters to the chairmen of the
judiciary's congressional Appropriations Subcommittees to
advise them that, absent their objection, the judiciary
would fund ongoing gender/race studies to their completion,
and that no new studies would be initiated. Copies of the
letters would be sent to Senators who participated in
colloquies on bias funding.

Pending review of the judiciary's relocation allowanceL policies by the Judicial Resources Committee, approved
reimbursement to overseas law clerks for the expenses of
shipping automobiles, so long as the total reimbursement for
relocation expenses for each law clerk does not exceed $5000

Ls each way.



Preliminary Report L

d. Clarify that a bankruptcy judge recalled under these
regulations shall also take the constitutional oath
under 5 U.S.C. § 3331. L

Committee on Codes of Conduct H
Approved a technical amendment to the Ethics Reform Act
outside earned income regulations. C

Approved two corrections to Section C of the Compliance
Section of the Code of Conduct for United States Judges.

Committee on Court Administration and Case Management

Agreed to take no policy position on legislative amendments
pertaining to closed circuit television of certain criminal
proceedings, but to inform the House and Senate Judiciary
Committee leadership that such legislation, if enacted,
should be modified to:

Li
a. Remove any prohibition relating to the expenditure of

appropriated funds; and P

b. Make discretionary any requirement that courts order
closed circuit televising of certain criminal
proceedings. i

With respect to cameras in the courts: r
a. Authorized each court of appeals to decide for itself

whether to permit the taking of photographs and radio
and television coverage of appellate arguments, subject C

to any restrictions in statutes, national and local
rules, and such guidelines as the Judicial Conference
may adopt. fl

b. Strongly urged each circuit judicial council to adopt
an order reflecting the Judicial Conference's decision
to authorize the taking of photographs and radio and
television coverage of court proceedings in the United
States courts of appeals.

c. Strongly urged each circuit judicial council to adopt K_'
an order pursuant to 28 U.S.C. § 332(d)(1) reflecting
the September 1994 decision of the Judicial Conference
not to permit the taking of photographs and radio and
television coverage of court proceedings in the United 3
States district courts. In addition, the Judicial
Conference strongly urged the judicial councils to L

3

Lo



Preliminary Report

abrogate any local rules of court that conflict with
this decision, pursuant to 28 U.S.C. § 2071(c)(1).

Approved guidelines for providing services to hearing-
impaired and other persons with communications disabilities
to be published in Volume I, Chapter III of the Guide to
Judiciary Policies and Procedures.

With respect to videoconferencing:

a. Endorsed videoconferencing as a viable optional case
management tool in prisoner civil rights pretrial
proceedings (civil only);

b. Authorized continued funding, pending availability, for
the on-going videoconferencing programs in the district
court for the Eastern District of Texas and the
bankruptcy court for the Western District of Texas; and

c. Authorized the expenditure of funds to expand the
videoconferencing program of prisoner civil rights
pretrial proceedings in district courts to additional
district courts that meet the criteria developed by the
Court Administration and Case Management Committee,
pending available funding.

Agreed to seek legislation amending 28 U.S.C. § 134(b). to
allow district judges appointed to the Eastern or Southern
Districts of New York to reside within 20 miles of the
district to which they are appointed.

With regard to court interpreters:

a. Directed that the resources available for the
certification of interpreters be used first to -support
Spanish language certification;

b. Directed the Administrative Office to evaluate cost
savings proposals for Spanish certification and to
implement savings proposals that would not impair the
overall quality of the program; and

c. Suspended the certification of interpreters in all
languages other than Spanish (including Navajo and
Haitian Creole) pending further evaluation by the
Administrative Office of alternatives to certification.

4



Preliminary Report

Committee on Rules of Practice and Procedure

Resolved that on April 1, 1998, and at each three-year
interval ending on April 1 thereafter, the Official
Bankruptcy Forms will'be amended,' automatically and without
further action by the Judicial Conference, to conform to any
adjustment of dollar amounts made under §'104(b) of the
Bankruptcy Code.

With respect to local rules:

a. Adopted a numbering system for local rules that
corresponds with the relevant Federal Rules of Practice LS
and Procedure; and

b. Set April 15, 1997 as the effective date of compliance
wi'th the uniform numbering system so that courts will
have sufficient time to make necessary changes to their
local rules.

Committee on Security, Space and Facilities

Approved a plan entitled "Space Management Initiatives in
the Federal Courts."

Took no position on S. 1005, the Public Buildings Reform Act l
of 1995. However, in the event of further action by the
Senate or House of Representatives, the'Conference delegated
to the Committee on Security, Space and Facilities, in V
consultation with the Director of the Administrative Office
of the United States Courts and the Executive Committee, the
authority to express views on certain provisions of the bill Fl
that will have an impact on the space and facilities program
of the federal courts.

Approved security-related amendments to the United States 4
Courts Design Guide in probation and pretrial services and
bankruptcy clerks' offices located in commercially-leased Fl
space. L

With respect to courthouse"construction projects:

a. Approved criteria and a methodology for placing -'
courthouse construction projects in numerical order
(including the factors and scores for calculating and
weighting the criteria) and a revised five-year plan of
courthouse construction projects placed in order of
priority, including the composite and detailed scores
of each project; and authorized the Committee to

13 P
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DRAFT
Tab MAY I 0 1996
Automation and Technology
June 1996

IMPACT OF TECHNOLOGY ON FUTURE SPACE NEEDS

At its March 1996 session, the Judicial Conference approved a plan to contain space
growth entitled 'Space Management Initiatives in the Federal Courts." Among the several
actions contained in the report is the following:

Impact of Technology: The Committee on Automation and Technology should
take the lead, working in conjunction with the Rules Committee, the Security,
Space, and Facilities Committee, and other appropriate Conference Committees, to
initiate study of and incorporate into long-range space planning the potential effect
of technology on future space needs (e.g., telecommuting; document filing from

7 distant locations, etc.).

The Committee on Automation and Technology is sponsoring three initiatives beingFtm undertaken by the Administrative Office that will identify different ways of doing business that
L may impact future space needs:

7 * Desktop Videoconferencing
A, * Electronic Case Files (including Electronic Filing)
* Electronic Courtroom

L. As the scheduled completion date of these initiatives is such that the long-term impact on
space will not to be known until after 1997, it is not yet possible to determine when cost savings,
if any, would be realized and final recommendations made. A status report will be provided to the
Committee on Security, Space, and Facilities in January 1997, and the results will be provided to
that committee as they become known for incorporation into long-range space planning and to the
Committee on Rules for consideration of their effect on practice and procedure.

Proposed Schedule

June 1996: Presentation to the Committee on Automation and Technology of the
Administrative Office's suggested approach.

January 1997: A status report will be presented to the Committee on Automation and
Technology and then forwarded to the Committee on Security, Space, and
Facilities.

June 1997: An update on the status report will be presented to the Committee on
in Automation and Technology and then forwarded to the Committee on

Security, Space, and Facilities.

7
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LEONIDAS RALPH MECHA ADMINISTRATIVE OFFICE OF THEDirector KATHRYN C. HOGAN7 ~~~~~~~~~UNITED STATES COURTS Chief
CLARENCE A. LEE, IR Automation Planning

Associate Director WASHINGTON, D.C. 20544 and Policy Formulation Office

May 13, 1996

L BURMEORAMUM TO: UMBRELLA GROUP CHAIRS AND
ASSOCIATE CHAIRS

SUBJECT: LongRange Plan forAutomation in the Federal Judiciary, Fiscal Year 1997 Update

As discussed at the Director's Automation Planning Council (DAPC) meeting held on
April 22, the Office of Information Technology (OIT) is now beginning the next planning cycle

L for the development of the Long Range Planfor Automafion in the Federal Judiciay (Long
Range Plan for Automation). A draft schedule outlining the Long Range Plan for Automation

7 milestones, and the format for the FY 1997 version of the plan are attached.

As you will recall, Judge Ware expressed his concern that the DAPC should formally
support electronic filing as a high priority for the next three to five years. The DAPC concurred
with Judge Ware's statement and resolved to recommend to the Director that, by the year 2000,
the United States courts terminate their primary reliance on paper as a means to access
information and adopt electronic information systems that would permit simultaneous access by
the various constituencies of the judiciary, litigants, and the public, as well as the production of
reports that would allow for the just, speedy, and inexpensive resolution of disputes.

L The next day at the Subcommittee on Planning and Priorities meeting, Judge Forrester
spoke of his vision for the next three to five years. He identified four initiatives that are key to
shaping the future of the judiciary in the next three to five years. These initiatives are:

electronic filing that would include docketing and case management systems;

* video teleconferencing that would address the establishment of multi-purpose
V- video teleconferencing sites in courthouses to facilitate both administration and
L judicial proceedings;

* electronic courtroom that would apply high technology to facilitate courtroom

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



E
processes; and

L Intranet/Internet that would augment the Data Communications Network and
facilitate the transmittal of electronic documents and data.

In addition to Judge Forrester's vision, there are two other areas ofthe automation program that
are critical.

The infrastructure area, which is well underway, focuses on establishing an infrastructure L
for the automation program, including adopting an Information Systems Architecture (ISA) which
determines what kind of platforms, databases and tools the judiciary uses to build its application'
systems. Adopting the ISA means that the project managers who are acquiring new software
products to modernize operations in the courts can be confident that modern, standardized, state-
of-the-market equipment and a communications network that meets their needs will be available
when they are ready to deploy their products. L

The stewardship area, which is also well underway, focuses on demonstrating to the
Congress and the taxpayers the judiciary's commitment to good stewardship in implementing key
projects designed to modernize and improve administrative and financial processes in the courts.
By the end of FY 1998, the judiciary will have completed the delivery of the following five major
systems that will meet these objectives: Personnel Systems Modernization, Integrated Library
System, Jury Systems Modernization, Financial Accounting System for Tomorrow, and Criminal
Justice Act Payment Replacement System. X

Please review and update your Functional Strategy Statement (FSS) within the context of C
the resolution adopted by the DAPC, Judge Forrester's vision statement and the other two key
areas of infrastructure and stewardship. It is extremely important for umbrella groups to consider
the DAPC's resolution, the three main areas of the Judiciary's Automation Program and the four Ee
strategic initiatives identified by Judge Forrester and reflect how their individual plans support
these key components of the Judiciary's Automation Program. i Additionally, umbrella groups
should indicate adherence to the ISA. Major Problems and Courses of Action should be clearly
identified in your FSS. Courses of Action should reference the appropriate Major Problems and L
IRM Goal(s). Additionally, Products and Services, Prioritized Projects,, and Projected Projects
should be linked with one or more Courses of Action.

We will be providing an electronic version of the appropriate FSS and pertinent
information needed to update the FSS to AO-Based Leaders. A revised electronic version should L J
be submitted via e-mail to Gayle Lowe, IRM Strategic Planning Officer, by June 28.

F7
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Your Orr liaison will be assisting you during all phases of this important activity. Please
contact me, your liaison or Gayle Lowe at (202) 273-2332 should you have any questions. Thank

L you for your cooperation.

C. Hogan
r

Attachments

7 cc: Honorable J. Owen Forrester
Honorable John D. Tinder
Honorable Lee M. Jackwig
Ms. Pamela B. White
Orr Liaisons

L
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of January 12-13, 1996
Los Angeles, California

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Los Angeles, California on Thursday and Friday, January 12-13, 1996.
All committee members were present:

Judge Alicemarie H. Stotler, Chair
Judge Leroy J. Contie, Jr.
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan W. Perry, Esquire
Sol Schreiber, Esquire
Alan C. Sundberg, Esquire
Chief Justice E. Norman Veasey
Judge William R. Wilson

Deputy Attorney General Jamie Gorelick was unable to be present because of weather
and transportation conditions. Ian H. Gershengorn, Special Assistant to the Deputy Attorney
General participated in the meeting as the representative of the Department of Justice.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts, and Mark D.
Shapiro, senior attorney in the rules office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules - ]
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules - Li
Professor Margaret A. Berger, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee, Mary P. Squiers, project director of the local rules project, Patricia
S. Channon, senior attorney in the Bankruptcy Judges Division of the Administrative Office, and
Joe S. Cecil of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Jensen reported that he had represented the committee at the September 1995
meeting of the Judicial Conference. He stated that the committee had proposed to the L
Conference two changes to Rule 16 of the Federal Rules of Criminal Procedure. The first would
have amended Rule 16(a)(1)(F) to require the government to disclose the names of its witnesses
to the defendant seven days before trial, unless the United States attorney were to file with the
court an exparte, unreviewable statement that the government believed that disclosure would
threaten a person's safety or lead to an obstruction of justice. The second change would have
amended Rule 16(b)(1)(C) to require the defense to disclose to the government a written
summary of the testimony of its witnesses when it intended to rely on expert testimony to show
the defendant's menntal condition. , I

Judge Jensen stated that the Judicial Conference, on a close vote, had failed to approve a
motion to adopt the proposed changes, to Rule 16. He added that the Advisory Committee on
Criminal Rules had concluded that the Conference's action must be read as a rejection of the
committee's entire Rule 16 proposal, including the provision that would have amended rule
16(b)(1)(C) to require disclosure of expert testimony by the defense. He added that the Advisory
Committee on Criminal Rules would be pleased to consider this latter proposal again.

Judge Jensen also reported that the Judicial Conference had rejected a motion to prevent LI

publication of the proposed amendments to the civil and criminal rules that would require
attorney participation in voir dire. Accordingly, the voir dire proposals, which had been
sponsored jointly by the Advisory Committee on Criminal Rules and the Advisory Committee on
Civil Rules, were published immediately following the Conference's meeting.

Some members and participants suggested that the committee's recommendations and
supporting material may not have been given adequate consideration by the members of the
Judicial Conference. One participant suggested that the motion to prevent publication of the voir
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dire proposals was purely procedural in nature and had been made at the last minute. He stated
that in the future the committees should be provided with greater advance notice of proposed
objections to their reports. Some members recommended that consideration be given toL changing the presentation and format of the committee's reports to the Conference to ensure that
Conference members are fully informed about the materials and that the committees be given anr adequate opportunity to present and defend their proposals on the merits.

Judge Stotler reported that she and Professor Coquillette had attended part of the
December 1995 meeting of the Committee on Court Administration and Case Management. AtKj the meeting, they discussed the Judicial Conference's obligations under the Civil Justice Reform
Act to file a report and recommendations with the Congress by December 31, 1996. She statedr that she and the reporter had emphasized that the Rules Enabling Act process is very

L. participatory and lengthy. The RAND report, providing empirical data on the results of the
CJRA pilot program, would not be ready even on a preliminary basis until the end of June 1996,

Il,¢ and in final form by the end of September 1996. Under this schedule, there would not be enough
L time for the Conference and its committees to review the RAND report, make appropriate

recommendations regarding the adoption of litigation principles and guidelines, and initiateL proposed rules changes to implement the recommendations. The Committee on Court
Administration and Case Management was urged to take the rulemaking process into account in

r coming to its recommendations.

Judge Higginbotham reported that the RAND Corporation and the American Bar
Association were eager to obtain reactions by bench and bar to the findings and
recommendations in the report. He noted that the ABA was planning to hold a national
conference to consider the report, possibly in March 1997. He added that Judge Ann C.

7 Williams, chair of the Court Administration and Case Management Committee, had been very
L receptive to receiving input from bench and bar and had asked to be included in the ABA

conference.

L Judge Stotler reported that she, Professor Coquillette, and Judge Robert E. Keeton,
former chairman of the committee had met with the Chief Justice on December 13, 1995 to
discuss: (1) the style revision project, (2) the appropriate length of terms for rules committee
members and chairs, and (3) inviting the chairs of other Judicial Conference committees to attend
the committee's January 1996 special study conference on attorney conduct. She stated that the
Chief Justice was very interested in, and very knowledgeable about, the rules process. She added
that he approved of the committee's proceeding with its plans for revising the Federal Rules of
Appellate Procedure for style and for using the appellate rules as the bellwether for the style
revision project. She added that style revision of the other federal rules of procedure should be
delayed until revision of the appellate rules has concluded. Judge Stotler emphasized that
attorney conduct issues cut across the jurisdictional lines of several Judicial Conference

7 committees and had to be coordinated closely with the other committees. For that reason, she
had wanted to apprise the Chief Justice directly of the committee cross-over in inviting other

I
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Judicial Conference chairs to the special study conference and ascertain that the proposal met
with the Chief Justice's approval.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee approved unanimously the minutes of the July 6-7, 1995 meeting. /1

REPORT OF TIfVE ADMINISTRATIVE OFFICE L

Mr. Rabiej reported that the Administrative Office had just installed the hardware and :
software for its new electronic document management system that will support the rules 2
committees. Customization of the software and training of the staff were underway, and dual
operation of the manual and automated systems would follow. Judge Stotler recommended that
the office invite the committee to an on-site demonstration of the system in conjunction with the
June 1996 meeting.,

Mr. Rabiej stated that Senator Thurmond had introduced S. 1426, a bill that would amend
the Federal Rules of Civil and Criminal Procedure to eliminate the requirement of unanimous
consent for a verdict and require that a verdict in a civil or criminal case be made only by a 5/6 L
vote of the jury.

Several of the participants expressed objection to the legislation on the merits and L
recommended that the Judicial Conference be heard on the matter. Concern was also expressed
that the bill would violate the Rules Enabling Act process by amending federal procedural rules r

directly by statute. One member recommended that work begin immediately to consider the
implications of the legislation and obtain empirical data.

L
REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the chair had recently selected him to serve as chair of the style L
subcommittee. He stated that the role of the subcommittee would necessarily be limited because
further work on revision of the civil, criminal, and bankruptcy rules would likely be held in
abeyance until after completion of the revision process for the appellate rules. L

Mr. Garner reported that his codification of the style conventions used by the style
subcommittee was about to be published by the Administrative Office under the title Guidelines
for Drafting and Editing Court Rules. He stated that the conventions are easy to apply and that
they would be of substantial assistance in teaching and drafting. He agreed to eliminate L
references to the Federal Rules of Evidence in the work before it is published.

L
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Judge Stotler asked whether any member had an objection to having the Guidelines
published in the Federal Rules Decisions. No objection was voiced.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum of December 12, 1995. (Agenda Item 7)

Amendments for Publication

Judge Logan reported that the- advisory committee was proposing substantive
amendments to three appellate rules, Rules 27, 28, and 32. He added that the advisory committee
recommended that these three rules be amended regardless of the outcome of the rules restyling
project.

FED. R. APP. P. 27

Judge Logan stated that Rule 27, dealing with motions, had been entirely rewritten by the
advisory committee. As amended, the rule would require that any legal argument in support of a
motion be contained in the motion. No separate brief would be permitted. He explained that this
provision had been derived from the rules of the Supreme Court.

The time for responding to a motion would be expanded from 7 days to 10 days. This
change had been made in response to comments received during the publication period. The rule
would be amended to make it clear that a reply to a response may be filed. A motion could not
exceed 20 pages, and a response could not exceed 10 pages. A motion would be decided without
oral argument unless the court ordered otherwise. In addition, the format requirements for a
motion would be moved from Rule 32(b) to Rule 27(d).

FED. R. APP. P. 28

Judge Logan stated that the proposed amendments to Rule 28 were necessary to conform
the rule to the proposed amendments to Rule 32. Subdivision (g), governing page limits of briefs
would be deleted and moved to Rule 32. Rule 28 would also be amended to require a brief to
contain a certificate of compliance with the length limitations established in Rule 32.

FED. R. APp. P. 32

Judge Logan stated that the advisory committee had adopted a draft revision of Rule 32
prepared by Judge Easterbrook. He asked Judge Easterbrook to summarize the changes.
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Judge Easterbrook stated that most of the features in the rule had been discussed by the
Standing Committee at prior meetings. He had attempted to redraft the rule in light of various
concerns expressed by committee members at the July 1995 meeting. He stated that the advisory
committee's goal was to write a rule that would facilitate good practices by attorneys. The
revised rule strived for both simplicity and equality. It used simpler terms than earlier drafts,
although printers' terms could not be eliminated completely. The revision also achieved equality
between those who use computers and those who use typewriters.

Judge Easterbrook stated that uniformity was also an important objective of the rule. As
revised, it would abrogate local rules that impose requirements not set forth in the national rule. L
Therefore, a brief that complied with the national rule would be acceptable in every court. On
the other hand, the rule would allow the circuit courts to reduce requirements and accept
documents not in full compliance with certain aspects of the national rule. For example, a brief
in 14-point typeface would be acceptable everywhere, but a particular circuit court could
authorize a brief printed in 12-point type. V

LI

Judge Easterbrook stated that the advisory committee had deferred consideration of a
proposed amendment to require attorneys to file with the court a copy of the computer disk used
to prepare their brief.

As amended, the rule would also require an attorney certificate of compliance with the
length limitations. The certificate would serve two practical functions: (1) It would make it clear
to the clerk's office that the lawyer is aware of the requirements of the rule and has tried to
comply with them. (2) The court could rely on the lawyer's certificate and the word count or
character count of the word-processing system used to prepare the brief.

The revised rule also contains a safe harbor provision providing that a certificate of L
compliance is not required fora principal brief that does not exceed 30 pages in length.

Style Revisions L

Judge Logan stated that the advisory committee had completed a draft of the style 7

revisions of all 48 appellate rules. He noted that the proposed amendments had been reviewed L
seven times, by: (1) the style consultant, (2) the style subcommittee, (3) a subcommittee of the
advisory committee, (4) the full advisory committee, (5) the style consultant again, (6) the
subcommittee of the advisory committee again, and (7) the full advisory committee again. He
stated that the committee now had before it a finished product, except for some final editing.

Judge Logan pointed out that the advisory committee had prepared a standard committee
note to follow each rule declaring that the proposed changes were intended to be stylistic only. In
a few cases, however, proposed amendments exceeded purely stylistic change to resolve
ambiguities in an existing rule or remove poor language from a rule. These particular

E)
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amendments were clearly identified as more than stylistic in the advisory committee notes. Judge
Logan elaborated on each amendment that would make more than stylistic changes.

FED. R. APP. P. 3

Under the current Rule 3(b), it is not clear whether appeals may be consolidated without
court order if the parties stipulate to the consolidation. The revised rule would resolve the
ambiguity by requiring a court order for consolidation. The rule would also make it clear that the
court may order consolidation on its own motion.

Rule 3(d) would be amended to conform to a proposed revision in Rule 4(c). It would
provide that when a prison inmate files a notice of appeal by depositing it in the prison's internal

L. mail system, the clerk must note on the notice of appeal the date it is docketed, rather than the
date the clerk receives it.

FED. R. APP. P. 4

Current Rule 4(a)(6) permits a district court to reopen the time to file an appeal if it finds
that a party did not receive notice of the entry of judgment or order from "the clerk or any party"
within 21 days of its entry. The revised rule would broaden the type of notice that can preclude

r; reopening the time for appeal by including a notice from the court. The advisory committee
substituted the term "the district court" for "the clerk," believing that the change was within the
scope and intent of the rule.

Mr. Perry expressed concern over the proposed change. He stated that a judge may issue
instructions in open court that are never reduced to writing. He noted that sometimes a judge

L states that a judgment will be entered, but it is not in fact entered on the record by the clerk. This
practice produces confusion, and lawyers may have to act with peril when a judge makes an oral
decision from the bench. He stated that lawyers want to receive written confirmation of a judge's

L oral decision, either by the judge or the clerk.

Mr. Perry suggested that the problem with the rule was highlighted in the next to last
sentence of the fourth paragraph of the committee note, reading: "Under the new language such
notice would continue to bar reopening, but the Advisory Committee believes that if a district
judge announces the judgment in open court in the presence of the parties that announcement
should also be sufficient notice to preclude later reopening of the time for appeal." He moved to
eliminate this sentence from the note, and Judge Logan agreed to strike the sentence.

Judge Logan noted that Rule 4(b)(4) permits the court to extend the time to file a notice
of appeal if there is a "showing of excusable neglect." The advisory committee would permit the
court to extend the time for "good cause," as well as for "excusable neglect." He stated that good
cause should be sufficient to extend the time in criminal cases as well as civil cases.
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The rule, would also be amended to require a "finding," rather than a "showing," of V
exclusable neglect or good cause.

Rule 4(c) would be amended to require that a prison inmate use the internal mail system L
designed for legal mail, if there is one, in order to receive the benefit of the subdivision.
Companion changes would be made-in Rules 3(d) and 25(a). The current rule provides that the A
time for other parties to appeal begins to run from the date the district court "receives" the
inmate's noticeof appeal.- The advisory committee would amend the rule to provide that the time
for other parties to appeal begins to run when the district court "dockets" the inmate's notice of
appeal.

FED.R.APP.P. 17 F,

Judge Logan stated that the current Rule 17(b) requires an agency to file with the court
the entire record or such parts of it as the parties may designate by stipulation filed with the
agency. The advisory committee would revise the language to allow the agency to file the entire LJ
record or "parts designated by the parties." A stipulation would no longer be necessary. The
agency could file less than the entire record, even without a stipulation, by forwarding only those
portions designated by each party.

FED. R. AMP. P. 23

Judge Logan stated that the current Rule 23(d) provides that an initial order regarding
custody of a prisoner in a habeas corpus proceeding "shall govern review" in the court of appeals
and in the Supreme Court. The advisory committee would revise the language to provide that the
court's initial order "continues in effect pending review." Judge Logan explained that the
advisory committee's proposed change in Rule 23 was made to conform to a revision in the
pertinent Supreme Court rule.

FED. R. App. P. 25

Judge Logan stated that the proposed change in Rule 25(a), dealing with prison mail
systems, was a companion to the proposed change in Rule 4(c). The advisory committee
recommended amending the rule to require that an inmate use the system in prison designed for
legal mail, if there is one, in order to receive the benefits of the rule.

Mr. Perry moved to delete the word "calendar" from proposed Rule 25(a)(2)(B)(ii).
The motion was approved by the committee on a voice vote with one objection.

.j ,^ S~~~~~~
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FED. R. App. P. 26

The proposed amendment to Rule 26(a), governing computation of time, would apply the
computation method prescribed within the rule to any time period imposed by a local rule of
court.

FED. R. App. P. 31

Judge Logan stated that the advisory committee would amend Rule 31(b) in two respects.
First, the provision of the rule authorizing parties who file "typewritten ribbon and carbon
copies" of the brief to file fewer copies of the brief would be modified to make it clear that it
applied only to parties who proceed in forma pauperis. Second, parties represented by counsel
would not be authorized to file fewer copies of the briefs.

Judge Logan accepted Judge Wilson's suggestion that the word "should" on the last line
of the committee note be changed to "must."

, FED. R. APP. P*34

Judge Logan stated that Rule 34 currently requires every circuit to establish a local rule
on oral argument that conforms to criteria specified in the national rule. The advisory committee
would amend the rule by specifying in the national rule itself the criteria that the current rule
requires the local rules to contain, thus eliminating the need for the local rules.

FED. R. App. P. 15

Judge Parker distributed a draft of proposed style changes in the advisory committee's
proposed Rule 15(b) that would: (1) substitute "a party opposing review" for "the respondent,"
(2) substitute "after the date when the application for enforcement is filed" for "thereafter," and
(3) reverse the order of paragraphs (2) and (3).

Justice Veasey moved to adopt the changes proposed by Judge Parker. The
comnittee approved the changes unanimously.

Title and Format of the Revisions

The committee spent considerable time deciding upon the appropriate title for the
publication that would contain the body of revised appellate rules. Much of the discussion
addressed whether to designate the style conventions as "guidelines" or "standards."

The committee decided to approve the following title: "Preliminary Draft of
Proposed Revision of the Federal Rules of Appellate Procedure Using Guidelines for
Drafting and Editing Court Rules."
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Judge Logan stated that the document would be published in the same side-by-side format FL

set forth in Agenda Item 7. Each appellate rule in effect at the time of publication would appear
on the left side of the page. Opposite it on the right side of the page would appear the
corresponding restyled rule. Any proposed substantive changes that are still in the midst of the E]
rules revision process-including amendments pending before the Supreme Court or Congress
and amendments published for public comment-would appear in italics immediately following
each pertinent rule. !

The committee discussed the appropriate length of time that should be given for public
comment on the proposed style amendments. Judge Logan said that the advisory committee
could complete its final editing of the rules by April 1996. The rules could then be published
immediately, and the public could be given until the end of 1996 to comment on them. This
schedule would permit consideration of the rules by the Standing Committee at its June 1997
meeting.

Judge Stotler called for the vote to authorize publication of the proposed style L
revisions of the appellate rules using the proposed side-by-side format and including the
proposed substantive changes to Rules 27, 38, and 32. The committee approved publication L
by voice vote without objection.

Local Appellate Rules V
Judge Logan stated that local rules project had been very successful in improving

appellate rules at both the national and local levels. He pointed out that the project had reviewed
the local rules of each of the courts of appeals and had identified several court rules that
conflicted with, or repeated, the national rules. The project also recommended the renumbering p
of local rules to follow the numbering of the national rules. The courts of appeals had taken the
recommendations seriously and made appropriate changes in their rules. Significantly, the
project also identified a number of good local rules that were appropriate for promulgation as
uniform national rules. As a result, many of the changes proposed by the advisory committee in T
the Federal Rules of Appellate Procedure over the past few years had been derived from its
review of local rules of court. V

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES t

Professor Resnick presented the report of the advisory committee, as set forth in Judge
Mannes' memorandum of December 5, 1995. (Agenda Item 8)

Uniform Numbering Systemnfor Local Court Rules

Professor Resnick stated that four or five years ago the advisory committee had been
asked to devise a uniform numbering system for local court bankruptcy rules. The proposal now

F,
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before the Standing Committee had been prepared by a subcommittee assisted by Ms. Channon
of the Bankruptcy Judges Division of the Administrative Office and had been through several
drafts, several committee meetings, and public comment. The proposed local rule-numbering
system was tied to the numbering of the Federal Rules of Bankruptcy Procedure. Each local rule
topic was linked to its equivalent subject in the national rules. When the subject of a local rule
had no national equivalent, the committee assigned a new number based on the general
framework of the national rules.

Professor Resnick pointed out that the advisory committee had made a decision against
designating one single, "catch-all" number for assigning all local court rules that do not have a
national counterpart. Instead, the committee designated a specific number to cover every subject
presently addressed by the bankruptcy courts in their local rules. To assist the courts further, the
advisory committee had prepared a set of cross-references and indexes to the rules. Also, the
committee had encouraged the bankruptcy courts to contact Ms. Channon for assistance in
revising their local rules.

Professor Squiers pointed out that the proposed numbering system for the bankruptcy
rules was different from those proposed for the civil, criminal, and appellate rules. The latter
three systems would give the courts more discretion in numbering their rules, and all local topics
not covered by a specific national rule would be aggregated in the generic national rule number
dealing with local rulemaking, i.e., FED. R. CIV. P. 83 and FED. R. CREVI.. P. 57. Professor
Resnick said that the Advisory Committee on Bankruptcy Rules was confident that it had linked
every current local rule to either a national rule number or another appropriate number based on
the general framework of the national rules. He added that courts should be discouraged from
using a single rule number as a "dumping ground" for all local rules not linked closely to a
national rule.

Some participants questioned the precise form of citation proposed in the numbering
system for local bankruptcy rules. Judge Easterbrook pointed out that judges do not cite the

L national rules uniformly, and the specific form of citation recommended by the advisory
committee would not achieve the committe's expected results., He suggested, moreover, that
there was nothing in the national rules giving the Judicial Conference authority to prescribe a
uniform citation system, rather than a numbering system.

Judge Easterbrook moved that the committee recommend to the Judicial
L Conference that it adopt a uniform numbering system for all local court rules that simply

required each court to renumber its local rules according to the numbers of the national
rules. A court, thus, could use any system it wanted for numbering its local rules as long as it
was sensible and corresponded with the numbers in the equivalent federal procedural rules. The
members agreed that the various materials and refinements prepared by the Advisory Committee
on Bankruptcy Rules and by Professor Squiers were very helpful and should be included in the
instructional package distributed to the courts.

L

rid"
I
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The committee approved the motion by voice vote without objection.

Judge Easterbrook further moved to give the courts until April 15, 1997, to bring
their local rules into compliance with the uniform national numbering systems. The,
committee approved the motion by voicelvote without objection.

Automatic Adjustments to the Bankruptcy Forms

Professor Resnick stated that the Congress had amended section 104(b) of the Bankruptcy
Code in 1994 to provide that beginning on April 1, 1998, and every three years thereafter, the
various dollar amounts in the Code would be adjusted automatically based on the Consumer
Price Index. Some of the dollar amounts appear in the Official Bankruptcy Forms. The statute, v
as explained in the advisory committee's agenda item, requires the Judicial Conference by March
1 of the pertinent years to publish in the Federal, Register the amounts -of the automatic
adjustments, to be calculated using figures supplied by the Executive Branch.

Professor Resnick explained that the advisory committee viewed the dollar adjustment
process as a ministerial, administrative matter. Accordingly, it recommended simply that the
Official Bankruptcy Forms be amended automatically to conform to whatever adjustments are
made every three years in the dollar amounts. Thus, neither the Standing Committee nor the
Judicial Conference would have to take further, explicit action to amend the Official Forms to
account for the administrative procedure prescribed by section 104(b) of the Code. The
Administrative Office could make the adjustments in the forms ministerially and notify the courts _

and publishers. -

To this end, the advisory conmuittee recommended that the Standing Committee
approve the following resolution: F

That the Judicial Conference resolve that on April 1, 1998, and at each 3-year
interval ending on April 1 thereafter, the Official Bankruptcy Forms be amended,
automatically and without further action by the Judicial Conference, to conform to
any adjustment of dollar amounts made under § 104(b) of the Bankruptcy Code. V
The committee approved the resolution by voice vote without objection.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES
. .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.

Judge Higginbotham presented the report of the advisory committee, as set forth in his
memorandum of December 13, 1995. (Agenda Item 10)

He pointed out that the advisory committee had published for public comment proposed
amendments to the civil rules dealing with: (1) attorney participation in voir dire, (2) the use of
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12-person juries in civil cases, (3) protective orders under FED. R. CIv. P. 26(c), and (4)
interlocutory appeals in admiralty, FED. R. CIv. P. 9(h). He stated that the civil and criminal
advisory committees had received a large number of comments on the voir dire proposals, with
attorneys generally favoring the amendments and judges opposing them. He added that the
committee had received very useful information on the issue of jury size, but that few comments
had yet been submitted regarding protective orders.

Judge Higginbotham briefed the committee on the activities of his advisory committee
regarding potential amendments to FED. R. Civ. P. 23, dealing with class actions. He explained
that he was raising the matter with the committee as an informational item to obtain their initial
reactions. He added that the advisory committee would present specific proposals at the June
1996 meeting of the Standing Committee.

Judge Higginbotham reported that the advisory committee had held several meetings on
class actions, including symposia at the University of Pennsylvania, New York University, and
Southern Methodist University. Hundreds of suggestions had been received regarding potential
improvements to Rule 23. Following its April 1995 meeting, the committee began drafting
specific proposals and asked its reporter, Professor Cooper, to group the suggestions into two
categories. The first would consist of four major policy issues. The second would contain a
variety of proposals to refine Rule 23. The advisory committee then decided to concentrate its
efforts on addressing the four major policy issues and defer consideration of the other proposals.

Judge Higginbotham and Professor Cooper proceeded to discuss the four major policy
issues.

1. Appeal of a Class Certification Decision

Judge Higginbotham stated that the single issue raised most often at the meetings and
symposia was whether to provide a right of appeal, or some kind of appellate review, of class
certification decisions.

The advisory committee concluded that class action certification decisions should be
reviewable, but an absolute right of appeal should not be created. Rather, the rules should
provide a type of appellate review akin to that provided in 28 U.S.C. § 1292, giving the appellate
court discretion as to whether to entertain the review. The committee, though, would not require
a certificate from the district court. Rather, a party would be allowed to petition the appellate
court directly.

Judge Higginbotham stated that in the view of the advisory committee there was no need
for appellate review of most class certification decisions, since most are routine in nature. The
courts of appeals should have discretion to entertain those appeals that require consideration. He
added that the appellate courts have an important role to play in the law of mass torts, and it
would be beneficial for them to start producing a body of law in this area.
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Professor Cooper added that there was less controversy over this issue than over any other

raised before the advisory committee. There was general agreement that the courts of appeals
could sort out the issues and prevent unnecessary, appeals., The committee's proposal would be a _

modest expansion on 28 U.S.C. § 1292(b). Judge Higginbotham added that under the advisory L
committee's draft, an appeal would not stay a case. Professor Mooney pointed out that if the rule
were to be approved, it would require a companion change in the Federal, Rules of AppellateC
Procedure.

2. Requirement that a Class Action be both "Superior and Necessary" A

Judge Higginbotham stated that the decision as to whether to allow a case -to proceed as a
class action should not be made as a matter of efficiency alone. Other, important values must r
also be considered. The advisory committee was considering whether the Rule 23(b)
requirement that a class action be "superior", to other available methods for the fair and efficient
adjudication of the controversy should be strengthened into a requirement that it be both
"superior and necessary" to the case.

Judge Higginbotham stated that several lawyers had complained to the, advisory C

committee that some courts act too quickly in certifying a class action. Many cases could L)
continue to proceed as individual actions without class certification, particularly when there is
enough money involved in each individual claim.

AJ

Some of the members questioned what the standard should be for "necessity" and pointed
out that there were different kinds of necessity. Professor Hazard, for example, advised that in
some cases where each individual plaintiff's claim could be prosecuted separately, it still may be
in the court's own interest and be more efficient to consider the many cases together. He
suggested that the idea of looking at the merits makes some sense, but advised caution. It may be L
artificial to distinguish the notion of necessity or superiority from the issue of the merits of the
case.

3. Considering the Merits of the Case

Judge Higginbotham stated that the advisory committee was considering whether a trial
judge should in some fashion examine the merits of the case in making a class action
determination. It had, experienced difficulty, however, in attempting to calibrate the, nature of the L
examination without causing other problems. For example, a judge's look at the strength of the
case should not be allowed to become the actual determinant of the case. It also should not turn
the certification proceeding into a minitrial, with additional discovery and more time for
preparation.

The advisory committee had agreed tentatively to use a balancing test. One alternative the
committee was studying was to require the court to make a finding that the claim is "not

, ' ?~~~~~~~~~~~~~~~~~~~~I
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insubstantial" before certifying a class action. Some class actions produce great burdens, and the
judge should have discretion to say that the class action simply comes at too high a price.

Professor Cooper added that the balancing approach would weigh the prospect of success
on the merits against the burdens imposed by certification. He stated that the committee's goal
was to provide a low threshold, but it had not yet chosen an alternative. He added that the
committee was also examining a proposal that would give a court discretion to refuse
certification if the benefits to individual class members from success on the merits would not be
sufficient to justify the costs and burdens of administering the class action and distributing
individual recoveries.

4. Settlement Classes

Judge Higginbotham stated that the advisory committee had not arrived at a conclusion as
to whether settlement classes should be provided for explicitly in the rule.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of December 4, 1995. (Agenda Item 11)

Judge Jensen reported that the advisory committee had no action items to present to the
committee. He pointed out that the Advisory Committee on Criminal Rules and the Advisory
Committee on Civil Rules had conducted a joint public hearing in Oakland on proposed
amendments to the rules concerning attorney participation in voir dire and 12-person juries in
civil cases. He added that a second joint public hearing would be held in New Orleans and that
the Advisory Committee on Civil Rules would hold another public hearing in Atlanta.

Judge Jensen stated that the advisory committee would present several proposed rule
amendments at the June 1996 meeting of the Standing Committee. He noted that the criminal
advisory committee was prepared to review the style consultant's proposed style revisions to the
criminal rules, but that the style project would be put on hold until after completion of style
revisions to the appellate rules. He also reported that the advisory committee would look further
into the work of the local rules project regarding local district court criminal rules.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Professor Berger reported that the advisory committee had no matters to present to the
committee.
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LONG RANGE PLANNING

Judge Easterbrook presented the report of the Subcommittee on Long Range Planning, L
including the subcommittee's December 1995 report, A Self-Study of Federal Judicial
Rulemaking. He noted that the report was before the committee for the third time.",'

U
He pointed out that Recommendation 14, encouraging continuation of efforts to restyle

the rules, had been revised to suggest that the-experience gained in publishing the! style revision
of the Federal Rules of Appellate Procedure would permit the Standing Committee to decide how
to proceed with style revision of the other sets of rules.

Judge Easterbrook noted that a significant change had been made in the study's treatment
of the roles of the Supreme Court and the Judicial Conference. Recommendation 16 of the July
1995 draft of the study had recommended that the Court and the Conference consider whether it
would be advisable to establish a public notice and written comment period during the Court's
evaluation of proposed rules. The subcommittee deleted this recommendation in the revised
draft because it concluded that another round of comments and changes would prolong unduly
the rule-making process. The subcommittee then modified the text of the study to declare that
much time is consumed for little purpose by having both the Court and the Conference pass on
rules that have already been fully ventilated by the rules committees. Judge Easterbrook stated L
that many believe that involvement of the Supreme Court is indispensable to the process because
the Court is the highest body in the judiciary and lends considerable prestige to the process.
Therefore, if the Supreme Court were to retain its current role in the rules process, it might be
appropriate to consider removing the Judicial Conference as a separate step in the process.

Judge Easterbrook emphasized that the subcommittee had not made an explicit
recommendation to eliminate the role of either the Supreme Court or the Judicial Conference. It
had merely deleted Recommendation 16 and questioned the advisability of continuing the current
roles of both the Court and the Conference. He added that the reporter to the Standing L
Committee would be collecting comments for consideration of the matter at the next committee
meeting.

Professor Hazard moved that: (1) the subcommittee report be "accepted" by the
committee, (2) that it be published as "received," and (3) that the subconmittee be
discharged. He added that the committee should state explicitly that the report had been
prepared for the edification of the committee, and that it reflected views received as part of the
committee's process of seeking input on the operation of the rules process.

Mr. Spaniol suggested that the report not be "published" until the Chief Justice had
reviewed and authorized it. Judge Easterbrook replied that it was appropriate for the
subcommittee to make recommendations to the parent committee suggesting that the committee
ask the Chief Justice to consider taking certain courses of action.
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L. Mr. Lafitte suggested that the report be "received" by the committee for its own, internal
consideration. Justice Veasey recommended that the committees "receive" the report rather
than "accept" it. Professor Hazard accepted this formulation as an amendment to his
motion.

Judge Ellis stated that he wanted assurance that the record reflect that the subcommittee
report had been received for consideration and discussion, but that the committee had not yet
acted on it. Judge Stotler pointed out that the full committee would look at the document again
at the June 1996 meeting and that the members should read the latest draft carefully and submit

L to the reporter any comments they may have.

* Judge Stotler called for the vote on Professor Hazard's amended motion to receive
the report and discharge the committee. The committee approved the motion by a vote of
7-3.

SPECIAL STUDY CONFERENCE ON ATTORNEY CONDUCTr
The committee sponsored a special study conference to discuss attorney conduct issues on

Wednesday, January 11, 1996. Approximately 25 guests were invited to participate, including a
cross-section of interested and knowledgeable attorneys, professors, representatives of
professional organizations, and representatives of other Judicial Conference committees.
Because of the blizzard in the East and major disruption of air travel, several of the invitees were
unable to be present.

Professor Coquillette reported that the special study conference had been very frank and
TV useful. He added that he had spoken to the Department of Justice and others about holding

another special study conference and made it clear that the committee would make no decisions
on attorney conduct until after the second special study conference. He emphasized the sensitive

Ad nature of attorney conduct issues and advised that the committee move with caution.

L FUTURE COMMHITEE MEETINGS

Judge Stotler reported that the next meeting of the committee would be held on
Wednesday through Friday, June 19-21, 1996, in Washington, D.C. The meeting would be
preceded on Tuesday, June 18, by another conference on attorney conduct.
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The committee fixed January 8-10, 1997 as the date for the following meeting. The
location for the meeting would be decided in the discretion of the chair.

Li
Respectfully, submitted,

Peter G. McCabe, V
Secretary

l

li

I
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MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Legislative Activity Report

The Congress considered and acted on several bills that affect the Federal Rules of
Practice and Procedure since the committee last met in January. The following
discussion describes the bills and the actions taken by the rules committees regarding
them.

Antiterrorism and Effective Death Penalty Act of 1996

The President signed the Antiterrorism and Effective Death Penalty Act of 1996 on April
24, 1996. (Pub. L. No. 104-132.) One provision of the Act requires closed circuit
coverage of certain criminal cases, and another amends Rule 22 of the Federal Rules of
Appellate Procedure.

Closed Circuit Coverage

Section 235 of the Act requires closed circuit television coverage of criminal trials
for victims of crime, when the venue of the trial is changed out of state and more than
350 miles from the place where the prosecution would have originally taken place.
Rough estimates show that less than ten cases meeting these criteria are prosecuted each
year. The Act contains several safeguards against public transmission of the closed
circuit televising and provides the trial court with substantial authority to set conditions
on it.

Earlier drafts of the Act would have limited closed circuit coverage for cases only
in which private funds were available to pay for the transmission. CourtTV had
volunteered to pay for the closed circuit transmission for victims and families of the
Oklahoma bombing. Section 235 now authorizes the Administrative Office of the United

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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States Courts to accept donations, but otherwise permits the courts to use appropriated
funds.

Section 235 sunsets when the Judicial Conference "promulgate(s) and issue(s)
rules, or amends existing rules (under the rulemaldng process), to effectuate the policy
addressed by this section." The Advisory Committee on Criminal Rules has placed the
provision on the agenda for its next meeting.

Appellate Rule 22

Section 103 of the Act amends Rule 22 of the Federal Rules of Appellate
Procedure and retains the existing provision permitting only a district or a circuit judge to
issue a certificate of appealability in a habeas corpus proceeding. But § 102 of the Act
amends the underlying statutory provision, 28 U.S.C. § 2253, to permit only a circuit
justice or judge to issue the certificate. The discrepancy creates an immediate problem
for the courts because an appeal in a habeas corpus proceeding may not proceed unless a
certificate of appealability is issued by the appropriate judicial officer.

Last year Judge James K. Logan, chair of the Advisory Committee on Appellate
Rules, wrote to Senator Dole, who introduced the bill, and advised him of the apparent
inconsistency. Judge Logan notified the Senator - without expressing a preference for
either judicial officer issuing the certificate - that unless the inconsistency was
reconciled the courts would have a nearly impossible task to determine what role, if any,
a district court plays in the certificate process. On April 4, 1996, Judge Logan sent a
similar letter expressing concern over the bill to each member of the Senate and House
conference committee on the legislation. Judge Logan also advised them that the rule is
presently out for public comment as part of a comprehensive style project, and that a new
Rule 22 may very well be before Congress for its consideration within a few years.

In 1986, the Judicial Conference voted to oppose legislation that would have
permitted only circuit judges to issue a certificate of probable cause in a habeas corpus
proceeding. Under the new Act, the certificate of probable cause was changed to one for
appealability and the standard for issuing it was raised to require "a substantial showing
of the denial of'a constitutional right." Whether the altered standard for the issuance of
the certificate affects the earlier Judicial Conference position is now an issue for the
consideration of the Committee on Federal-State Jurisdiction.

The Act also creates another discrepancy between Appellate Rule 22 and the
underlying statutory provision. Under 28 U.S.C. § 2253, as amended by § 102 of the Act,
a proceeding under 28 U.S.C. § 2255 (challenging a federal conviction) was added to
those requiring a certificate of appealability. Although the caption to Appellate Rule 22,
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as amended by the Act, refers to "section 2255 proceedings," the text of the rule omits a
L reference to it. The discrepancy will likely result in inconsistent rulings made by the

court. Judge Logan had advised Senator Dole and the Congressional conferees of theL, problem in his earlier letters. But since the House and Senate had both passed the same
habeas corpus provision earlier, the conferees did not have the authority to change the
text during the conference.

The chairs of the House and Senate Judiciary Committees are aware of the
C inconsistent provisions. Staff of the Administrative Office's Congressional and External

Public Affairs Office are working with Congressional staff to resolve the discrepancies,
although that will have to be done by separate legislation.

Evidence Rules 413-415

Rules 413-415 of the Federal Rules of Evidence took effect on July 9, 1995, when
Congress did not accept changes recommended by the Judicial Conference after Congress
had requested the Conference to study the pending new rules and recommend changes, if
appropriate. 1995. (Pub. L. No. 103-322.) The Judicial Conference opposed the new
rules, but recommended, in the alternative, changes to Evidence Rules 404 and 405.

After many contacts and several meetings between Administrative Office staff and
Congressional staff, a meeting between Senator Kyl, the key Senate sponsor of the new
rules, and Judge Ralph K. Winter, chair of the Advisory Committee on Evidence Rules,
was held on March 12, 1996. Despite repeated requests, a meeting has not taken place
between Judge Winter and Congresswoman Molinari, the key House of Representatives
sponsor of the new rules. Absent agreement of both the Senator and Congresswoman, a
change in the rules is unlikely.

In May 1996, the House of Representatives by an overwhelming majority passed
H.R 2974 to amend the Violent Crime Control and Law EnforcementAct of 1994. Two
5 amendments were included that would broaden federal jurisdiction over sex crimes
against children and repeat offenders of rape or serious sexual assault. The amendments
would also require life sentence without parole on the conviction of a second such crime.
The impact of new Rules 413-415 could become much greater with the potential increase
in the federal prosecutions of such offenses under the pending legislation.

Prisoner Litigation Reform Act

r The President signed the Prisoner Litigation Reform Act of 1996 on April 26,
1996, as part of the omnibus appropriations measure for fiscal year 1996. (Pub. L. No.
104-134.) The Act has several provisions that are rules-related. First, it encourages
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courts to conduct video conferences of pretrial proceedings in prisoner cases. Second, it L
requires prisoners to pay the full filing fee, on an installment schedule if necessary. In
revising the Appellate Form 4 (In Forma Pauperis), the Appellate Rules Committee has
accounted for the recent changes. Third, it authorizes a court to appoint a special master
to review and monitor prison conditions. The appointment of the special master is
subject to an interlocutory appeal. Fourth, the judiciary now must pay the cost of these 7

special masters. The administrative details of how this will be done is under study within L
the Administrative Office.

Suits in Admiral Act

On August 8, 1995, Judge Alicemarie H. Stotler sent a letter to the respective
Congressional subcommittee chairs dealing with maritime matters conveying the
recommendation of the Judicial Conference that the service of process provision
contained in the Suits inAdmiraltyAct, 46 U.S.iC. § 742, be deleted. The provision
requires that a party "forthwith serve" process on the United States in admiralty cases.
"Forthwith" has been interpreted by some courts to require service within a period much
shorter than the 120-day period provided for effecting service under Rule 4(m) of the |
Federal Rules of Civil Procedure. Some courtsbhave further ruled that Rle 4(m) does not
supersede § 742 because the service requirement is a condition on the United States'
waiver of sovereign immunity. ,-

On March 19, 1996, the Supreme Court heard oral argument on this issue in Li
Henderson v. United States, No. 95-23 2. A transcript of the oral argument disclosed that
much of the argument concerned whether the provision was substantive or procedural,
and whether it was in conflict with the statute for supersession purposes. Rule 4(m) had
been amended by direct Congressional action and its effect on the supersession provision
was also raised. L

John K Rabiej
R v - * ~~~~U
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MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

The following report briefly outlines some major initiatives undertaken by the office
to improve its support service to the rules committees.

Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be maintained
at the Administrative Office of the United States Courts for a minimum of two years and
.... Thereafter the records may be transferred to a government record center . ."

Al rules-related documents from 1935 through 1990 have been entered on microfiche
and indexed. The documents for 1991 have been catalogued and shipped to a government
record center. We will catalogue and box the documents for 1992 shortly. Congressional
Information Services (CIS) - the publisher of the microfiche collection - will enter the
documents on microfiche and incorporate them into existing indexes. The microfiche
collection continues to prove useful to us and the public in researching prior committee

A positions.

Automation Project

The office is continuing its efforts to develop better methods and procedures in
monitoring and retrieving rules-related records and materials. We have purchased hardware
(e.g., upgraded PC's, scanners, etc.) and software (off-the-shelf) recommended by the
private-sector consultant hired to assess our needs and recommend an automated tracking and

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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retrieval system. The software has been customized to our specifications by another private-
sector consultant. We have been developing and testing the system for approximately three
months. The manual system is being be maintained while we are developing and testing the
automated system.

When implemented the system offers a high-speed scanner (2-3 seconds per page) and L
should provide a searchable database with comprehensive indexing and cross referencing
capabilities that will allow easy retrieval of information. Full implementation of the project
is scheduled for January 1997. Since February we have been scanning all letters commenting
on the proposed amendments. The office has hired a summer intern who will help in
abstracting legislation, minutes, and other documents from our files and adding them to the
system. We are exploring the feasibility of providing access to the document database to
committee chairs and reporters, and possibly to other committee members and the public at
some point in the future. L

Manual Tracking

Meanwhile we have improved our ability to acknowledge and follow-up each public
comment or suggested rule change. Our manual system of tracking comments continues to L
work well. The office received, acknowledged, and forwarded several hundred comments
and many suggestions to the appropriate committees. We numbered each comment
consecutively, which enabled committee members to determine instantly whether they had Li
received all of them. We are in the process of sending a follow-up letter to each individual
and organization that submitted a comment explaining the action taken by the pertinent
advisory committee on a proposed rule change.

Distribution of Proposed Rule Changes

We are continuing our efforts to improve the distribution of proposed rule
amendments for public comment The title page of the Requestfor Comment, which contains
proposed amendments to the rules, was reformatted to highlight the comment-seeking
purpose of the publication and indicate which rules are being amended. The foldout
brochure that summarizes the proposed rules amendments has proven useful. We have
received many requests for it. We continue to monitor response to the Request for Comment
and have taken steps as necessary to improve our circulation of rules-related materials. For
example, the names of several legal publishers have been added to the list of those who
receive rules-related documents, bringing the total to 52 publishers. We have also beencoordinating with both the District Clerks Administration Division and the Appellate Clerks
Administration Division to distribute rules materials to members- of the local district and
appellate court rules committees.
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State Bar Points-of-Contact

In August 1994, Judge Stotler sent a letter to the president of each state bar requesting
that a point-of-contact be designated for the rules committee to solicit and coordinate that
state bar's comments on the proposed amendments. She sent a follow-up letter in November
1994 to those who failed to respond to the original request. The Standing Committee
outreach to the organized bar has resulted in 43 state bars designating a point-of-contact. (See
attached list.) The names and affiliations of the points-of-contact were included in the
September 1995 Request for Comment publication. We received comments on the proposed
rules amendments published in September 1995 from 22 state bar associations, several of
whom commented on more than one set of rules.

Mailing List

The Administrative Office has purchased a new automated mailing list system. It is
scheduled to be operational by July 1997 and should substantially reduce the time involved
in maintaining and expanding the mailing list. During the transition period from the old
system to the new system we suspended our efforts to expand the mailing list. Once the new
system is in place we will resume adding an additional 200 attorneys and 100 professors to
a temporary list every six months until the list contains 2,500 names. If an individual does
not comment on rules amendments published for comment for three years, they will be
removed from the list, and we will replace the name.

Internet

The Request for Comment is now available on the Internet (http://www.uscourts.gov).
Internet access supplements, rather than replaces, our current system of targeted mailing.
There were over 1500 "visits" to the Requestfor Comment published in September 1995 on
Internet. We are exploring the possibility of making other rules-related documents available
on the Internet and other electronic bulletin boards. We are not currently receiving
comments on the proposed rules amendments on the Internet.

Tracking Rule Amendments

We have updated the time chart showing the status of all rules changes. It will be
distributed at the meeting.

Miscellaneous
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In April 1996, the Supreme Court approved and forwarded to Congress the proposed 7
amendments to the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure
approved by the Judicial Conference at its September 1995 session. In May we advised the
courts of the Supreme Court action and distributed the House Documents containing the
amendments. -L

On April, 1, 1996, we published for comment the Preliminary Draft of the Proposed
Revision of the Federal Rules of Appellate Procedure Using Guidelines for Drafting and
Editing Court Rules and Preliminary Draft of ProposedAmendments to Appellate Rules 27,
28, and 32. On May 21, 1996, Bryan Gamer's Guidelinesfor Drafting and Editing Court C
Rules will be available for distribution. We are exploring the possibility of publishing the
Guidelines in Federal Rules Decisions. 'l

Ray l45 ALL; s C

John K. Rabiej f
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STATE BAR ASSOCIATIONS'
POINTS OF CONTACT

TO THE RULES COMMITTEES

Alabama State Bar Indiana State Bar Association
Frank M. Bainbridge, Esquire Thomas A. Pyrz, Esquire

Alaska Bar Association The Iowa State Bar Association
Monica Jenicek, Esquire Donald Thompson, Esquire

State Bar of Arizona Kansas Bar Association
Anthony R. Lucia, Esquire Brian G. Grace, Esquire

Arkansas Bar Association Kentucky Bar Association
J. Thomas Ray, Esquire Norman E. Harned, Esquire

The State Bar of California Louisiana State Bar Association
Lee Ann Huntington, Esquire PatrickA. Talley, Esquire

The Colorado Bar Association Maine State Bar
Frances Koncilija, Esquire Martha C. Gaythwaite, Esquire

Connecticut Bar Association Maryland State Bar Association, Inc.
Francis J. Brady, Esquire Roger W. Titus, Esquire

Delaware State Bar Association State Bar of Michigan
Gregory P. Williams, Esquire Jon R. Muth

Bar Association of District of Columbia Minnesota State Bar Association
Thomas Earl Patton, Esquire Eric J. Magnuson, Esquire

The Florida Bar The Missouri Bar
Anthony S. Battaglia, Esquire Robert T. Adams, Esquire

Hawaii State Bar Association State Bar of Montana
Margery Bronster, Esquire Lawrence F. Daly, Esquire

Georgia State Bar Association Nebraska State Bar Association
Glenn Darbyshire Terrence D. O'Hare, Esquire

Idaho State Bar New Jersey State Bar Association
Diane K Minnich, Esquire Raymond A. Noble, Esquire

Illinois State Bar Association State Bar of New Mexico
Dennis Rendleman, Esquire Carl J. Butkus, Esquire

May 14,1996 1



New York State Bar Association
Mark H. Alcott, Esquire

The North Carolina State Bar L
James M. Talley, Jr., Esquire

State Bar Association of North Dakota
Sandi Tabor, Esquire

Ohio State Bar Association U
Eugene P. Whetzel, Esquire

Oregon State Bar
Honorable Robert E. Jones

Pennsylvania Bar Association
H. Robert Fiebach, Esquire

Rhode Island Bar Association . V
Benjamin V. White III, Esquire

South Carolina Bar
William H. Morrison, Esquire

State Bar of Texas
Ronald F. Ederer, Esquire -9

Vermont Bar Association
John J. Kennelly, Esquire Li

Virginia State Bar
Mary Yancey Spencer, Esquire L

Washington State Bar Association L
Tim Weaver, Esquire L

The West Virginia State Bar
Thomas R. Tinder, Esquire C

State Bar of Wisconsin A
Gary E. Sherman, Esquire

Wyoming State Bar
Richard E. Day, Esquire
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FEDERAL JUDICIAL CENTER REPORT

This is an update of selected Federal Judicial Center projects and activities related to
interests of this Committee.

L. Publications, Manuals, and Videos

1. Programs on new habeas and prisoner civil rights provisions contained in the
Antiterrorism and Effective Capital Punishment Act and the Prison Litigation
Reform Act. We are planning a nationally broadcast videoprogram, probably in July or
August, to analyze the new habeas provisions and how the courts have been interpreting
them, with some attention also to the Prison Litigation Reform Act. We will also produce
a newsletter to summarize relevant appellate and district court decisions under the
statutes. It will be patterned after our Guideline Sentencing Update. but have a shorter life
span. The goal is to provide help during the most intense period of judicial interpretation.
The Center will continue to adapt our regular educational programs and reporting services
to deal with these changes. In light of these statutes, we are revising the curriculum for

r- our June conference of chief probation and pretrial services officers (the antiterrorism actL also affects mandatory restitution), our August Capital Case Management Workshop for
appellate clerks, this summer's programs for Magistrate Judges, and next September's
seminar on pro se litigation.

2. Special issue of Directions focusing on pro se litigation. A special issue of
Directions has been completed on pro se litigation in the federal courts. Articles focus on
prisoner and non-prisoner pro se litigation. It is expected to be distributed in early June.

3. Resource Guide on Managing Prisoner Civil Rights Litigation. The Center is
completing a resource guide to assist district and magistrate judges, as well as pro se law
clerks and others, with managing prisoner civil rights litigation. The guide will incorporate a
discussion of the relevant provisions of the Prisoner Litigation Reform Act. The guide will
be used at an upcoming FJC workshop that will focus on managing prisoner civil rights
litigation (see below).

4. Bench Book for U.S. District Court Judges. The Center is publishing a new edition of
em its Bench Book in 1996, which has been updated and revised pursuant to the

recommendations of its Bench Book Committee, and incorporates several suggestions
received through the Criminal Law Committee. Information from the Center's ongoing
study of procedures for handling capital case litigation will be used to update the Bench
Book section on death penalty cases.

5. Report of a Survey Concerning Rule 11, Federal Rules of Civil Procedure. This
study, undertaken at the request of the Advisory Committee on Civil Rules, examined
judges' and attorneys' experiences under the 1983 and 1993 versions of Rule 11 and their
views of the effects each version has had. A majority of both prefer the 1993
amendments, with one exception: Most believe the purpose of Rule 11 sanctions should
include compensation of the party injured by violation of the rule and should not be
limited to deterrence of future violations. This study was recently published, and a copy
was sent to each Committee member.

L.
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6. Guideline sentencing publications. The Center continues to publish the newsletter
Guideline Sentencing Update at least monthly and more frequently as case law warrants,
and in August will publish a new edition of Guideline Sentencing: An Outline of
Appellate Case Law on Selected Issues. The Center distributes both publications to judges
and probation and pretrial services offices.

7. Report on Fed. R. Civ. P. 23-Class Action Activity. The Center's study of class action
activity, prepared at the request of the Advisory Committee on Civil Rules, is scheduled for
publication in June, 1996. Among other findings, the study found that a substantial number of
"routine" class actions, particularly securities cases, have standard modes of litigation and
adjudication. Most of these cases resulted in awards for individual class members that
appeared to be too small to support individual litigation. Most certified class actions settled,
but usually notbefore the merits were litigated via a motion to dismiss or motion for F
summary judgment The study was based on cases filed as class actions in E.D. Pa, S.D. Fla.,
N.D. Ill., and N.D. Cal. i .V

8. Manuat on Recurrng Problems in Crimvinal Trials. A third edition of this manual,
originally pre d bythe late Judge Donald S. Voorhees (W.D. Wash.) is in press and L

will be, distributd ip June. ,

9. Chambers to Chambers on death penalty cases. In June the Center will publish a
Chambers t Chambers, paper on management of the pretrial, trial, and penalty phases of
a deatl penalty case.i, This will be the third ink the Center's series of Chambers to
Chamtberis Elegal and practical issues unique to federal death penalty cases. The first
paper was n appointment of counsel and jury selection; the second addressed
compensation of counsel, investigators, and expert witnesses. These articles are based
largely on the experiences of several judges who have tried federal death penalty cases ,
and specifically address judges' needs for information about how to manage such cases.
The Centedistributs Ckambers to Chambers to all federal judges.

, 1 ; 1 IF I

10. Media programs on capital cases. The Center videotaped a panel presentation on
capital caselliigation by Judges Milton Shadur, Avern Cohn, and Henry Morgan at the
Center's Workshop for Judges of the Fourth Circuit and audiotaped a program at the,
Workshop for Judges of the Tenth Cicuit b& JudgeReena Raggi and, counsel who have
handled deathpenalt cases. These mediaprograms are now part of the clearinghouse of
capital casentals that the Center is compiling from judges who have tried death,
penalty cases andis making available to judges seeking assistance on death penalty
matters.

11. District judge orientation videos. In the last six months, the Center has reedited and
updated several programs in its video orientation series for district judges. Reedited titles
include A Word of Welcome to the FederaY Judicial Center and Court Officers and
Support Personnel: Resources for the District Judge. In January, the Center released a
new version of The Role of the Magistrate Judge. The Center is producing, a new version l
of The Final Pretrial Conference and the Civil Trial. in June.

12. Juror orientation video. In February, the Center released Called To Serve, a video Cl
orientation for petitjurors. The Center distributed the program to all district courts for C J
use, at their option, in juror orientation programs.

13. ADR and Settlement Procedures in the Federal District Courts. A Sourcebook for L
Judges and Lawyers. The Center will soon publish a sourcebook describing the alternative
dispute resolution and settlement procedures used in the district courts. The sourcebook
provides district-by-district descriptions of current ADR programs. Its purpose is to assist the V
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Committee and the courts in developing policy and programs regarding ADR and to give
guidance to attorneys who practice in federal court.

L 14.Sourcebook on Appellate Conference/Mediation Programs in the Federal Courts of
Appeals: A Sourcebook for Judges and Attorneys. Later this year the Center will publish

C a sourcebook describing pre-argument conference and mediation procedures implemented in
11 the courts of appeals pursuant to Fed. R. App. P. 33. The sourcebook will be a reference
L1_ guide for courts and others interested in learning more about these programs.

15. Magistrate judge orientation video on Central Violations Bureau. In March the
L Center released The Central Violations Bureau: How It Helps Magistrate Judges Process

Petty Offenses. The program, which is part of the Center's video orientation series for
new magistrate judges, describes the work of the Central Violations Bureau and
standardized CVB procedures that assist magistrate judges in processing petty offense
cases efficiently.

16. Security awareness in the federal courts. In April the Center completed a video on
workplace security for federal employees, which it produced at the request of the
Committee on Security, Space, and Facilities. The Committee has approved the video for
distribution to the courts for use in security awareness programs.

II. Education and Training Seminars and Workshops

These Center seminars and workshops involving matters of interest to the
Committee are a small portion of the Center's total educational offerings. In calendar
1995, the Center provided 1,226 educational programs that reached 26,875 federal judges
and court staff.

1. Federal Criminal Law and Procedure Seminar. First offered in December 1992, this
seminar is designed to discuss current criminal procedure and law in a participatory format.
Topics include habeas corpus; money laundering; managing the high profile, multi-defendant
criminal trial; criminal forfeiture; special problems in conspiracy cases; and issues of
uncharged misconduct at trial and sentencing, including 404(b) and relevant conduct. The
seminar is offered to 25 judges and will be held in August in Portland, Oregon.

2. Federal Civil Law and Procedure Seminar. This new program will deal with legal and
procedural challenges that arise in civil litigation, including class actions and citizen suits;
summary judgment; injunctions; joinder and counterclaims; venue; discovery; damages
(including fee-splitting); use of special masters and court-appointed experts; and attorney's
fees. The seminar is offered to 40 judges and will be held in December in Phoenix, Arizona.

3. Seminar on Juror Utilization and Management. Teams consisting of judges, clerks,
jury administrators and other staff from five district courts attended an April 29-May jury

Li program. A seminar session on notoriety trials, long trials and the use of prescreening
questionnaires included discussions on general vs. individual voir dire, anonymous juries,
and sequestration.

4. Court-Appointed Experts. As an outgrowth of its science and technology project, the
Center is assisting in development of two demonstration projects that will provide judges the
names of prominent scientists, doctors, and engineers who will serve as court-appointed
experts. The National Conference of Lawyers and Scientists (a joint committee of the ABA
and the American Association for the Advancement of Science) is preparing a demonstration

4K project to link judges' requests for help in identifying court-appointed experts with specialists
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nominated by professional societies. This program is intended to provide assistance in cases I
with unusually demanding scientific and technical evidence. The Center will serve as
evaluator of the demonstration program if it goes forward. The Center has also recently agreed P
to help the Private Adjudication Center at Duke University School of Law prepare a proposal L
for funding to establish a standing list of "certified" experts who will agree to serve as court-
appointed experts. This program will offer assistance in more routine cases in which problems m
with expert testimony arise. `I

5. Judicial Seminar on Basic Scientific Principles. In October, 1996, the Center will
conduct an experimental seminar on scientific issues for 15 state and 15 federal judges. The K
seminar, to be held at Cold Spring Harbor Laboratory on Long Island, will focus first on
basic principles of science, the scientific method, scientific 'proof' and similar issues, and
then will turn to practical scientific issues likely to confront judges in the courtroom or in
appellate practice. Th& Center is co-sponsoring this seminar with the Judiciary Leadership
Development Council, which annually conducts, with the Center, the Medina Seminar on
Science and the Humanities.

6. Federal Environmental Law Seminar. Offered first in 1992, this seminar for judges will
examine statutory and case law issues in environmental litigation. Experts discuss such topics
as the origins of environmental law; the National Environmental Policy Act (NEPA); r
CERCLA; biodiversity and endangered species; regulatory takings; standing; and criminal U
enforcement in environmental cases. The Center co-sponsors this seminar, which is planned
for 25 judges in Portland, Oregon next October, with Northwestern School of Law of Lewis
& Clark College.

7. Seminar for Federal Judges on Intellectual Property. Also an outgrowth of the
Center's science and technology project, this new program will address the often challenging i
issues that arise in patent, copyright, and trademark cases. Attention will be given to new
issues arising from computer technology, including issues raised by the Internet and by
increasingly complex software and hardware products and processes. The primary focus will P
be on emerging issues and litigation problems, including discovery, damages, special L
hearings, and use of special masters. The seminar, designed for 25 judges, will be held in-
June in Phoenix, Arizona. g

8. Management of Silicone Breast Implant Litigation. At Chief Judge Sam Pointer's
request, the Center has produced a videoprogram to help federal and state judges who may
receive breast implant cases following breakdown of the settlement in that multi-district
litigation. Chief Judge Pointer, Professor Francis McGovern (special master in the litigation),
Chief Judge Frederick Motz, and Judge Janice Holder of the Circuit Court of Shelby County,
Tennessee, discuss techniques for effective management of these cases. The video will be
released in late May or early June. The Center also provided Judge Pointer time at the April
Conference of Chief District Judges to speak on this subject.

9. Seminar on Understanding Statistical Evidence. In January the Center held a program U
on statistical concepts in, Marina del Rey, California for a group of 30 federal judges. This
pro-gram, also a product!of the Center's science and technology project, was developed in
response to judicial requests for more detailed education in basic statistical concepts. The V
program covered,, such topics as interpretation of descriptive statistics (e.g., mean, median,
and standard deviation); drawing conclusions from data; and understanding confidence
intervals, statistical significance, and multiple regression. The relationship between P
statistical significance and the legal burden of proof was also discussed. The program was l
funded in part by a grant to the Center's foundation from the Carnegie Commission on
Science, Technology, and Government.

U,
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10. Capital Case Management Workshop. An August 5-7 workshop for appellate
court staff will include sessions on emergency circuit processes, coordination of capital
case procedures with state and U.S. district courts, the role of the Supreme Court, and
case-management techniques.

11. Seminar for Circuits Adopting Bankruptcy Appellate Panels. In March 1996, the
Center conducted a seminar for circuits adopting bankruptcy appellate panels. The seminar
addressed issues from each stage of establishing a BAP, including sessions on how to design a
BAP and how to run and organize a BAP. The First, Second, Sixth, Seventh, Eighth, and
Tenth Circuits sent representatives. The participants are continuing their discussion through
an online computer conference sponsored by the Center, which began just before the meeting
and will run through June.

12. Bankruptcy Administrator Workshop on Leadership in Addressing Trustee Fraud.
All bankruptcy administrators have been invited to bring two members of their staffs to a
May workshop that is jointly funded by the Center and the AO. Participants in the two-day
program will review events in a recently concluded fraud case and receive instruction on
auditing and handling Chapter 7 cases in which the potential for trustee fraud may exist.

13. Sentencing Institute. Following discussions with Judge Barry, Director Hawk of
the Bureau of Prisons, as well as Chairman Conaboy and staff of the Sentencing
Commission, the FJC has decided to conduct a noncircuit-based sentencing institute in
early FY97. Plans are to conduct the institute at Lexington, Kentucky on October 27-30,
1996. The institute will focus on national sentencing policy issues and win afford teams
of district court judges, U.S. Attorneys, Federal Defenders, and chief probation officers
from about ten districts to talk directly with members and staff of the Sentencing
Commission and each other about important areas of concern with the sentencing
guidelines. A half day program will be conducted at FMC-Lexington. If this institute
proves successful, additional institutes may be planned with the approval and guidance of
the Committee.

Im. Research Projects

In addition to a number of the items noted above, the following selected research
projects may be of interest to the Committee:

1. Study of Waiver of Chapter 7 Filing Fee in Bankruptcy Courts. Legislation passed
in 1993 requires the judiciary to implement a three-year pilot program to study the costs
and benefits of waiving the filing fee for individual Chapter 7 debtors who cannot pay the
fee in installments. Implementation and evaluation of the program is under the
supervision of the Subcommittee on In Forma Pauperis of the Committee on the
Administration of the Bankruptcy System, with assistance from the Center and the AO.
The pilot program was implemented in six districts on October 1, 1994 (S.D. Ill., D. Mt.,
E.D. NY, E.D. Pa., W.D. Tenn., and D. Ut.), and a report is due to Congress in March
1998. The Center will prepare the final report for the Bankruptcy Committee and in the
interim submits progress reports on the program's operation to the Committee.

2. Death Penalty Work Group. As the number of crimes eligible for the federal death
penalty has increased, the few federal judges who have had such cases have expressed
concern about the relatively limited information available to inform judges about the
substantive and procedural issues relevant to conducting a federal capital trial. The Center
has established a work group to address this need and other questions raised by death
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penalty cases. From the outset, the Center has consulted with the chairs of relevant
Conference committees Tegarding these projects. Below are listed the individual projects
of the work group.

A. Chambers to Chambers. [See above.]

B. Clearinghouse for Information on Managing Death Penalty Cases. The Center's
Information Services Office (ISO) serves as a clearinghouse for information on
techniques that federal judges are using to manage death penalty cases. The Center
has asked all federal judges who have handled such cases to send to ISO materials
such as jury questionnaires, orders, jury instructions, and verdict forms; these
materials are provided to other federal judges on request.

C. Study of Procedures for Handling Death Penalty Cases. Center researchers have
collected materials from federal judges who have handled death penalty cases and
interviewed federal judges who have presided over death penalty cases. Researchers
will also interview attorneys experienced in prosecuting and defendingzdeath penalty
cases. One product of the, study, planned for completion, by Spring 1996., will be a
Bench Book chapter annotated with sample forms and instructions. The study will
also produce a longer report (also slated for completion in Summer 1996) describing
in more detail the case management procedures used by judges in death penalty
cases, and their observations about how these cases differ from more routine criminal
actions. v

D. Death Penalty Tracking Study. This is a long-term Center project to build a
comprehensive database on all federal offenders who are or could have been
subject to federal capital prosecution. The Center is currently working with the
Department of Justice and other groups to develop the data elements for inclusion
in the database. Data collection should start in the near future. The project is
slated for completion in approximately 2002.

3. Sentencing Survey. We have completed a comprehensive survey of judges and chief
probation officers regarding their experiences with and views of the federal sentencing
guidelines. The Center was asked by the Criminal Law Committee to conduct the survey
and it was conducted with the cooperation and assistance of the U.S. Sentencing
Commission. The results of the survey are included in the Center's report that will be
considered by the Criminal Law Committee at its June meeting.

4. Criminal Video-Conferencing. The Center is conducting a study of video
conferencing of federal criminal pretrial hearings in connection with a pilot being
conducted by the U.S. Marshals Service and the Federal Bureau of Prisons. One of the
two pilot districts, Puerto Rico, has dropped out of the study, with only the Eastern
District of Pennsylvania now using the video system on a limited but increasing basis. It
is anticipated that one or two additional courts may be added as pilot sites. We will
continue to monitor developments.

.~~~~~~~~
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I. INTRODUCTION.

At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal
Procedure acted upon proposed amendments to Rules of Criminal Procedure 5.1, 16,
26.2, 31, 33, 35, and 43. The Committee decided not to take any further action on a
proposed amendment to Rule 24(a), which would have provided for attorney-conducted
voir dire.. This report addresses those proposals and recommendations to the Standing
Committee.

Copies of the proposed rules and the accompanying committee notes are attached.
A copy of the minutes of the April meeting is also attached.

IL ACTION ITEMS

A. Rule 5.1. Preliminary Examination & Rule 26.2. Production of
7it Witness Statements.

The proposed amendments to Rule 5.1 and Rule 26.2 would require production of
a witness' statement after the witness has testified at a preliminary hearing. The
amendments parallel similar changes made in 1993 to Rules 32, 32.1, 46, and Rule 8 of the
Rules Governing Proceedings Under § 2255. The proposed amendments are attached.

7
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Report to Standing Committee
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Recommendation: The Advisory Committee recommends that the
amendments to Rules 5.1 and 26.2 be published for public comment. 7

B. Rule 16. Discovery and Inspection; Disclosure of Expert's Testimony. £
At its July 1995 meeting, the Standing Committee approved for transmittal to the

Judicial Conference two key amendments to Rule 16. The first amendment would have
required the government to provide the names of its witnesses to be called at trial seven K
days before the trial. The second, would have required the parties to disclose summaries
of expert testimony offered on the issue of the defendant's mental condition. The
amendment requiring pretial disclosure of names of government witnesses was the subject
of pro and con discussion and was ultimately rejected by the Judicial Conference.
Although there was no controversy and no discussion concerning the expert testimony
amendment, it was rejected at the same time by the Judicial Conference.

At its January 1996, meeting, in light of this history, the Standing Committee
asked whether the Advisory Committee wished to reconsider the amendment governing
expert testimony and during its April 1996 meeting, the Advisory Committee did F J
reconsider this proposal and voted to resubmit it to the Standing Committee.

The amendment, as it was forwarded to the Judicial Conference, is attached. 2
Recommendation: The Advisory Committee recommends that the
amendments to Rule 16 regarding expert testimony be resubmitted to the
Judicial Conference without further public comment. S

C. Rule 31. Polling of Jurors. 5
The Advisory Committee has proposed an amendment to Rule 31, which would

require that the jurors be polled individually whenever any polling occurs after the verdict, L
either at a party's request or on motion of the court. The Committee agreed with the view
that there are distinct advantages to individual polling and that the practice should be I
required. Individual polling, for example, should reduce the likelihood of a post-trial Li
attack on the verdict on the ground that one of the jurors disagreed with the verdict. The
amendment leaves to the courts the exact method of conducting the individual polling in n
cases involving multiple defendants or multiple counts. LI

Recommendation: The Advisory Committee recommends that the proposed 7
amendment to Rule 31 be published for public comment.

I~~~~~~~~~~~
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L D. Rule 33. Motion for New Trial.

r The proposed amendment to Rule 33 is intended to provide some consistency to
L. the amount of time for filing a motion for new trial based upon newly discovered evidence.

As written, the defendant has two years from the "final judgment" to file such a motion.
Because the courts interpret final judgment to mean the decision of the appellate court, the

L disparity in the actual amount of time available to file a motion for new trial can be great.
The amendment shifts the triggering event from appellate action to the trial court's verdict
or finding of guilty. That is currently the triggering event for motions for new trial based

L on grounds other than newly discovered evidence Because the amendment does not
change the current two year limit, in effect it shortens the actual time for filing the motion.
The Committee considered,. but rejected, a proposed change which would have extended

L the time to three years. The consensus of the Committee was that two years from the
verdict or finding of guilty was sufficient time to file the motion.

aLl Recommendation: The Committee recommends that the amendment to Rule
33 be published for public comment.

E. Rule 35(b). Reduction of Sentence for Substantial Assistance.

If a defendant has provided substantial assistance to the government before
sentencing, the court may reduce the sentence in accordance with the Sentencing
Guidelines, § 5K1. 1. Rule 35(b) provides a mechanism for the government to seek a
reduction in the defendant's sentence if the defendant provides "substantial assistance"
after sentence is imposed. The proposed amendment to Rule 35(b) is an attempt to fill a

7 gap which may exist where a defendant's pretrial and post-sentencing assistance, when
L considered separately, does not amount to substantial assistance, but is substantial when

combined.

As reflected in the Committee Note, the amendment is not intended to provide
"double dipping." The Committee believed that in practice, the likelihood that double
dipping might occur would be rare because the government decides whether to file a Rule
35(b) motion.

L
Recommendation: The Advisory Committee recommends that the
amendment to Rule 35 be published for public comment

fl
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F. Rule 43(c)(4). Presence of Defendant

The amendment to Rule 43(c) is necessary to address specifically the issue of the
defendant's presence at a reduction of sentence hearing or a correction of sentence hearing
conducted under § 3582(c). Amendments made to Rule 43 in 1995 addressed the
question of in absentia sentencing of a defendant and the presence of a defendant at a
"correction",of sentence proceeding. In light of those amendments and caselaw
interpretation of Rule 35 (which addresses correction and reduction of sentences), it has
become clear that a more comprehensive treatment of the issue is required. In addition,
Rule 43 makes no mention of resentencing conducted under 18 U.S.C. § 3582(c) which
may result from retroactive changes in the sentencing guidelines or from a motion by the
Bureau of Prisons to reduce a sentence based!on extraordinary and compelling reasons.

The proposed amendment provides that a defendant need not be present a
correction or reduction of sentence under Rule 35(b) or (c) or at a resentencing conducted
under 18 U.S.C. 3582(c). A defendant's' presence would be required ata resentencing
following a remand, under Rule 35(a). 7

Li
Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 43(c)(4) be published for public comment.

mII. INFORMATION ITEM K
A. Rule 24(a). Attorney Conducted Voir Dire.

The Standing Committee published for comment proposed amendments to i
Criminal Rule 24(a) in September 1995. The amendment, which addressed attorney- r
conducted voir dire of the jurors, generated considerable comment. Counting the letters I
and comments received before publication, the Committee received written comments
from over 160 individuals or organizations and heard the testimony of 12 witnesses. The
overwhelming number of negative comments on the proposed amendment came from the 7
bench; virtually all other commentators favored the amendment.

After further discussion, the Committee decided not to pursue the amendment at K
this time. Instead, the Committee believes that the most appropriate step is to increase the
awareness of the bench and the bar to the issue through the development and
implementation of judicial workshop programs and specific training for newly appointed K
judges.

KEJ
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B. Minutes of April 1996 Meeting (Draft).

The draft Minutes of the Criminal Rules Committee meeting on April 29, 1996 are
also attached to this report. Please note that the minutes have not yet been approved by
the Advisory Committee.

Attachments:
Rules and Committee Notes
Draft Minutes
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1 Rule 16. Discovery and Inspection'

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

3 (1) Information Subject to Disclosure.

4

5 (E) EXPERT WITNESSES. At the

6 defendants request, the government shall disclose

7 to the defendant a written summary of testimony

8 that the government intends to use under Rules

9 702, 703, or 705 of the Federal Rules of Evidence

10 during its case-in-chief at . egovernment

11 requests discovery Zder subdivision " )(C) ii)

12 of this rule and he defendant co Se the

13 government shall, at efendant's request.

14 disclose to the defendant a written summary of

15 testimony the government intends to use under

16 Rules 702, 703. and 705 as evidence at trial on the

17 issue of the defendant's mental condition. This-The

18 summary ovided under this subdivi on shall

19 must des i itns, the bases

New matter is underlined and matter to be omitted is lined
through.
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20 and the reasons for those opinions theraefei, and the

21 witnesses' qualifications. L

22 (2) Informati to Disclosure. Except 7
23 as provided in paragraphs (A), ), (D), and (E) of

24 subdivision (a)( this oes not authorize the [

25 discovery or inspection of reports, memoranda, or

26 other internal government documents made by the K
27 attorney for the government or any other government

28 agent agents in connection with the investigation or

17
29 prosecutien ef investigating or prosecuting the case.

30 Nor does the rule authorize the discovery or inspection

31 of statements made by government witnesses or

32 prospective government witnesses except as provided

33 in 18 U.S.C. § 3500.

34 *

35 (b) THE DEFENDANT'S DISCLOSURE OF

36 EVIDENCE.

37 (1) Information Subject to Disclosure.

38

39 (C) EXPERT WITNESSES. Under the following

40 circumstances, the defendant shall, at the government's

7
I
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41 request. disclose to the government a written summary

L 42 of testimony that the defendant intends to use under

43 Rules 702. 703. and 705 of the Federal Rules of

44 Evidence as evidence at trial: CiDi fendant

L 45 requests disclosure under sub sion (a)(1)(E) of thi

46 rule and the government c s, or

Ad 47 defendant has given notice under Rule 12.2(b) of an

48 intent to present expert testimony on the defendant's

49 mental condition. the defendant, at the governmet's

L: 50 request, must disclose to the govemment a wfttn

51 summary of testimony the defendant intends to use

L52 eunder Rules 702, 703 and 705 f the Federal Rules orA-

53 Evidenee as evidence at trial. This summary iUst shall

54 describe the witnesses' opinions of the witnesses, the

55 bases and reasons for those opinions thefefef, and the

56 witnesses' qualifications.

57

COMMITTEE NOTE

F Subdivision (a)(1)(E). Under Rule 16(a)(1)(E), as amended in 1993, the defense
is entitled to disclosure of certain information about expert witnesses which the
government intends to call during the trial as well as reciprocal pretrial disclosure by the

F



government upon defense disclosure. This amendment is a parallel reciprocal disclosure
provision which is triggered by a government request for information concerning defense
expert witnesses as to the defendant's mental condition, which is provided for in an
amendment to (b)(1)(C), infra. L

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16 included provisions for
pretrial disclosure of information, including names and expected testimony of both defense
and government expert witnesses. Those disclosures are triggered by defense requests for
the information. If the defense makes such requests and the government complies, the
government is entitled to similar, reciprocal discovery. The amendment to Rule LJ
16(b)(1)(C) provides that if the defendant has notified the government under Rule 12.2 of
an intent to rely on expert testimony to show the defendant's mental condition, the
government may request the defense to disclose information about its expert witnesses. K
Although Rule 12.2 insures that the government will not be surprised by the nature of the
defense or that the defense intends to call an expert witness, that rule makes no provision
for discovery of the identity, the expected testimony, or the qualifications of the expert Fr
witness. The amendment provides the government with the limited right to respond to the
notice provided under Rule 12.2 by requesting more specific information about the expert.
If the government requests ethe specified infornation, and the defense complies, theli
defense is entitled to reciprocal discovery under an amendment to subdivision (a)(1)(E),
supra.
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Criminal Rules Committee
Proposed Amendent: Rule 5.1
May 1996

1 Rule 5.1. Preliminary Examination

r
2

3 (d) PRODUCTION OF STATEMENTS.

4 (1) In General. Rule 26.2(a)-(d) and (I) applies at any hearing under this

5 rule, unless the court, for good cause shown, rules otherwise in a particular case.

6 (2) Sanctions for Failure to Produce Statement. If a party elects not to

7 comply with an order under Rule 26.2(a) to deliver a statement to the moving

L 8 party. the court may not consider the testimony of a witness whose statement is

rm
9 withheld.

COMMITTEE NOTE

The addition of subdivision (d) mirrors similar amendments made in 1993 which
extended the scope of Rule 26.2 to Rules 32, 32.1, 46 and Rule 8 of the Rules Governing
Proceedings under 28 U.S.C. § 2255. As indicated in the Committee Notes accompanying
those amendments, the primary reason for extending the coverage of Rule 26.2 rested
heavily upon the compelling need for accurate information affecting a witness' credibility.
That need, the Committee believes, extends to a preliminary examination under this rule
where both the prosecution and the defense have high interests at stake.

A witness' statement must be produced only after the witness has personally
testified.

r
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Criminal Rules Committee
Proposed Amendent: Rule 26.2
May 1996

L 1 Rule 26.2. Production of Witness Statements

2

3 (g). SCOPE OF RULE. This rule applies at a suppression hearing conducted under

Li. 4 Rule 12, at trial under this rule, and to the extent specified:

v 5 (1) in Rule 32f) 32(c)(2) at sentencing;

6 (2) in Rule 32. 1(c) at a hearing to revoke or modify probation or supervised

7 release;

8 (3) in Rule 46(i) at a detention hearing; and

9 (4) in Rule 8 of the Rules Governing Proceedings under 28 U. S.C. § 2255; and

10 (5) in Rule 5.1 at a preliM examination.

COMMITTEE NOTE

The amendment to subdivision (g) mirrors similar amendments made in
1 1993 to this rule and to other Rules of Criminal Procedure which extended the

application of Rule 26.2 to other proceedings, both pretrial and post-trial. This
amendment extends the requirement of producing a witness' statement to

L preliminary examinations conducted under Rule 5.1.

it Subdivision (g)(1) has been amended to reflect changes to Rule 32.
&n
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Criminal Rules Committee
Proposed Amendment: Rule 31
May 1996

1 Rule 31. Verdict

2

3 (d) POLL OF JURY. When a verdict is returned and before it is recorded the

4 court, at the request of any party or upon its own motion, shall poll the jurors individually.

5 jury shall be polled at the request ef any party or upcn the ecurt's ewn motien. If uIpn

6 the poll reveals a lack of unanimity there is not unanimous concurrfnen, the court may

7 direct the jury may be directed to retire for further deliberations or it may be discharged

8 discharge the jury.

9

COMMITTEE NOTE

The right of a party to have the jury polled is an "undoubted right." Humphries v.
District of Columbia, 174 U.S. 190, 194 (1899). Its purpose is to determine with
certainty that "each of the jurors approves of the verdict as returned; that no one has been
coerced or induced to sign a verdict to which he does not fully assent." Id.

Currently, Rule 3 1(d) is silent on the precise method of polling the jury. Thus, a
court in its discretion may conduct the poll collectively or individually. As one court has
noted, although the prevailing view is that the method used is a matter within the
discretion of the trial court, United States v. Miller, 59 F.3d 417, 420 (3d Cir. 1995)
(citing cases), the preference, nonetheless of the appellate and trial courts, seems to favor
individual polling. Id. (citing cases). That is the position taken in the American Bar
Association Standards for Criminal Justice § 15-4.5. Those sources favoring individual
polling observe that conducting a poll of the jurors collectively saves little time and does
not always adequately insure that an individual juror who has been forced to join the
majority during deliberations will voice dissent from a collective response. On the other
hand, an advantage to individual polling is the "likelihood that it will discourage post-trial
efforts to challenge the verdict on allegations of coercion on the part of some of the
jurors." United States v. Miller, supra, at 420, citing Audette v. Isaksen Fishing Corp.,
789 F.2d 956, 961, n. 6 (1st Cir. 1986).



Criminal Rules Committee 2
Proposed Amendment: Rule 31 L
May 1996

The Committee is persuaded by the authorities and practice that there are
advantages of conducting an individual poll of the jurors. Thus, the rule requires that the
jurors be polled individually when a polling is requested, or when polling is directed sua
sponte by the court. The amendment, however, leaves to the court the discretion as to r
whether to conduct a separate poll for each defendant, each count of the indictment or
complaint or on other issues.
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Lv Criminal Rules Committee
Proposed Amendment: Rule 33
May 1996

1 Rule 33. New Trial.

2 The court on motion of a defendant may grant a new trial to that defendant if

3 required in the interest ofjustice. If trial was by the court without a jury the court on

4 motion of a defendant for a new trial may vacate the judgment if entered, take additional

L, 5 testimony and direct the entry of a new judgment. A motion for new trial based on the

6 ground of newly discovered evidence may be made only before or within two years after

7 fin judgment, the verdict or finding of guilty. bt-W If an appeal is pending the court may

L j 8 grant the motion only on remand of the case. A motion for a new trial based on any other

9 grounds shall be made within 7 days after the verdict or finding of guilty or within such

C 10 further time as the court may fix during the 7-day period.

COMMITTEE NOTE

As currently written, the time for filing a motion for new trial on the ground of
newly discovered evidence runs from the "final judgment." The courts, in interpreting that
language, have uniformly concluded that that language refers to the action of the Court of
Appeals. See, e.g., United States v. Reyes, 49 F.3d 63, 66 (2d Cir. 1995)(citing cases). It
is less clear whether that action is the appellate court's judgment or the issuance of its
mandate. In Reyes, the court concluded that it was the latter event. In either case, it is
clear that the present approach of using the appellate court's final judgment as the
triggering event can cause great disparity in the amount of time available to a defendant to
file timely a motion for new trial. This would be especially true if, as noted by the Court
in Reyes, supra at 67, an appellate court stayed its mandate pending review by the

r Supreme Court. See also Herrera v. Collins, 113 S.Ct. 853, 865-866 (1993)(noting
divergent treatment by States of time for filing motions for new trial).

Fn



Criminal Rules Committee 2 .
Proposed Amendment: Rule 33
May 1996

It is the intent of the Committee to remove that element of inconsistency by using
the trial court's verdict or finding of guilty as the triggering event. The change also 0
furthers internal consistency within the rule itself, the time for filing a motion for new trial
on any other ground currently runs from that same event.

.,~~~~~~~
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Criminal Rules Committee
Rule 35(b)
May 1996

1 Rule 35. Correction or Reduction of Sentence

2

3 (b) REDUCTION OF SENTENCE FOR CHANGED CIRCUMSTANCES. The

4 court, on motion of the Government made within one year after the imposition of the

5 sentence, may reduce a sentence to reflect a defendant's subsequent, substantial assistance

6 in the investigation or prosecution of another person who has committed an offense, in

7 accordance with the guidelines and policy statements issued by the Sentencing

8 Commission pursuant to section 994 of title 28, United States Code. The court may

9 consider a government motion to reduce a sentence made one year or more after

10 imposition of the sentence where the defendant's substantial assistance involves

1 information or evidence not known by the defendant until one year or more after

12 imposition of sentence. In evaluating whether substantial assistance has been rendered.

13 the court may consider the defendant's pre-sentence assistance. The court's authority to

14 reduce a sentence under this subseetien subdivision includes the authority to reduce such

15 sentence to a level below that established by statute as a minimum sentence.

16

COMMITTEE NOTE

The amendment to Rule 35(b) is intended to fill a gap in current practice. Under
the Sentencing Reform Act and the applicable guidelines, a defendant who has provided
"substantial" assistance to the Government before sentencing may receive a reduced
sentence under United States Sentencing Guideline § 5K1. 1. And a defendant who
provides substantial assistance after the sentence has been imposed may receive a
reduction of the sentence if the Government files a motion under Rule 3 5(b). In theory, a
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F
defendant who has provided substantial assistance both before and after sentencing could
benefit from both § 5K1.1 and Rule 35(b). But a defendant who has provided, on the
whole, substantial assistance may not be able to benefit from either provision because each
provision requires "substantial assistance." As one court has noted, those two provisions
contain distinct "temporal boundaries." United States v. Drown, 942 F.2d 55, 59 (Ist Cir.
1991).

Although several decisions suggest that a court may aggregate the defendant's pre-
sentencing and post-sentencing assistance in determining whether the "substantial
assistance" requirement of Rule 3 5(b) has been met, United States v. Speed, 53 F.3d 643,
647-649 (4th Cir. 1995)(Ellis, J. concurring), there is no formal mechanism for doing so.
The amendment to Rule 35(b) is designed to fill that need. Thus, the amendment permits
the court to consider, in determining the substantiality of post-sentencing assistance, the
defendant's pre-sentencing assistance, irrespective of whether that assistance, standing
alone, was substantial.

The amendment, however, is not intended to provide a double benefit to the
defendant. Thus, if the defendant has already received a reduction of sentence under
U.S. S.G. § 5KI.1 for substantial pre-sentencing assistance, he or she may not have that
assistance counted again in any Rule 35(b) motion. ,

PL
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1 Rule 43. Presence of the Defendant

2

3 (c). PRESENCE NOT REQUIRED. A defendant need not be present:

4 (1) when represented by counsel and the defendant is an organization, as
5 defined in 18 U.S.C. § 18;

6 (2) when the offense is punishable by fine or by imprisonment for not more
7 than one year or both, and the court, with the written consent of the defendant, permits
8 arraignment, plea, trial, and imposition of sentence in the defendant's absence;

9 (3) when the proceeding involves only a conference or hearing upon a
10 question of law; or

11 (4) when the proceeding involves a reduction or correction of sentence

12 under Rule - 35(b) or (c) or 18 U.S.C. § 3 5 89(c).

COMMITTEE NOTE

The amendment to Rule 43(c)(4) is intended to address two issues. First, the ruleis rewritten to clarify whether a defendant is entitled to be present at resentencingproceedings conducted under Rule 35. As a result of amendments over the last severalyears to Rule 35, implementation of the Sentencing Reform Act, and caselawinterpretations of Rules 35 and 43, questions had been raised whether the defendant had tobe present at those proceedings. Under the present version of the rule, it could be possibleto require the defendant's presence at a "reduction" of sentence hearing conducted underRule 35(b), but not a "correction" of sentence hearing conducted under Rule 35(a). Thatpotential result seemed at odds with sound practice. As amended, Rule 43(c)(4) wouldpermit a court to reduce or correct a sentence under Rule 3 5(b) or (c), respectively,without the defendant being present. But a sentencing proceeding being conducted onremand by an appellate court under Rule 35(a) would continue to require the defendant's



Criminal Rules Committee 2

Proposed Amendment: Rule 43
May 1996

presence. See, e.g., United States v. Moree, 928 F.2d 654, 655-656 (5th Cir.

1991)(noting distinction between presence of defendant at modification of sentencing

proceedings and those hearings that impose new sentence after original sentence has beenl

set aside).

The second issue addressed by the amendment is the applicability of Rule 43 to H

resentencing hearings conducted under 18 U.S.C. § 3582(c). Under that provision, a

resentencing may be conducted as a result of retroactive changes to the Sentencing

Guidelines by the United States Sentencing Commission or as a result of a motion by the

Bureau of Prisons to reduce a sentence based on "extraordinary and compelling reasons."

The amendment provides that a defendant's presence is not required at such proceedings.

In the Committee's view, those proceedings are analogous to Rule 35(b) as it read before

the Sentencing Reform Act of 1984, where the defendant's presence was not required.

Further, the court may only reduce the original sentence under these proceedings. [,,l l t~~~~~~~~~~~
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THE ADVISORY COMMITTEE

^ ~~~~~~~~~~~on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 29, 1996
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 29, 1996.
These minutes reflect the actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:40 a.m. onV Monday, April 29, 1996. The following persons were present for all or a part of the
Committee's meeting:

jL, Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Sam A. Crow

L Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith

L Hon. B. Waugh Crigler
Hon. Daniel E. Wathen

-9 Prof Kate Stith
L Mr. Robert C. Josefsberg, Esq.

Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie H. Stotler; Chair of the
Standing Committee on Rules of Practice and Procedure; Hon. William R. Wilson, Jr., a
member of the Standing Committee on Rules of Practice and Procedure and a liaison to
the Committee; Professor Daniel R. Coquillette, Reporter to the Standing Committee; Mr.
Peter McCabe, Mr. John Rabiej, and Mr. Paul Zing from the Administrative Office of theL United States Courts; Mr. Webb Hitt from the Federal Judicial Center, Ms. Mary
Harkenrider from the Department of Justice, and Mr. Joseph Spaniol, consultant to the
Standing Committee.

The attendees were welcomed by the chair, Judge Jensen, who recognized a new
member to the Committee, Professor Kate Stith from Yale Law School. Later in the

L

E
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meeting, Judge Jensen recognized the contributions of Professor Saltzburg, who made a
brief appearance, and whose term on the Committee had expired.

I. APPROVAL OF MINUTES OF OCTOBER 1995 MEETING

Following minor changes to the minutes of the October 1995 meeting, Judge
Marovich moved that they be approved. Following a second by Judge Smith, the motion
carried by a unanimous vote.

IL CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that by operation of the Rules Enabling
Act, amendments to four rules had become effective on December 1, 1995: Rule 5(a)
(Initial Appearance Before the Magistrate Rule 43 (Presence of Defendant); Rule 49(e)
(Repeal of Provision re Filing of Dangerous Offender Notice); and Rule 57 (Rules by
District Courts).

IV. RULE 24(a): APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Reporter informed the Committee that the period for comment on proposed
amendments to Rule 24(a) had been completed and presented a brief overview of the
comments supporting and opposing the proposal. He also noted that a number of
witnesses had provided testimony at two scheduled hearings. C

Judge Jensen informed the Committee that the Civil Rules Advisory Committee
had decided not to forward a similar amendment in Civil Rule 47 to the Standing
Committee. Instead, it hoped to encourage continued discussion and education about the
issue of attorney conducted voir dire.

Judge Marovich expressed regret and doubt about the prospects for the proposed
amendment and the process used to obtained comments on the amendment. He believed
that those judges who believe that attorney conducted voir dire takes too much time
should examine their procedures. And, he added, speed is not everything in conducting a
criminal trial.

Judge Jensen responded by noting that the Committee's agenda is public and that
anyone interested in commenting on a proposal may do so. He also noted that a short
article was being prepared for the publication, Third Branch, which would address the CJ
issue of attorney conducted voir dire. Judge Davis questioned whether the proposed
amendment had any real chance of succeeding and Mr. Josefsberg stated that he had no
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strong desire to push forward with an issue that seemed doomed. But, he added, he was
also hesitant to completely abandon the proposal. Judge Jensen noted that he too believed
that some attempt should be made to monitor attorney participation in voir dire in death
penalty cases.

Judge Wilson stated that he believed the proposed amendment should be carried
forward to the Standing Committee for its consideration. Judge Marovich added that he
was willing to accept the rejection of the proposal on the merits. In response, Judge
Jensen observed that the rules enabling act process had worked. In this instance the bench
and bar had been sensitized to the debate regarding attorney conducted voir dire.
Professor Stith opposed the proposal on the merits and asked whether the Department of
Justice had stated a position on the proposal. In response, Ms. Harkenrider indicated that
initially, the Department had voted against the proposal because it believed that the judge
should maintain control of the courtroom. The Department, however, had voted in favor
of seeking public comment and that it was not opposed to a pilot program. Its current
position was to oppose the proposed amendment. In particular, she noted that the
Department had concerns about pro se defendants questioning the jurors.

Judge Smith expressed reluctance to forward the amendment to the Standing
Committee. While he had been initially opposed to the idea of more attorney participation
in voir dire, he now believed that the amendment would marginally improve the process
and give the appearance of fairness. HIle did not believe that judges would lose control of
the courtroom by permitting attorney conducted voir dire. He agreed with other members
who had expressed the view that the process of obtaining comments had been
constructive.

Justice Wathen indicated that Maine follows the present federal practice and that
intellectually he could not support a proposed amendment which would increase attorney
participation. In his view the proposal would result in a significant interference with the
jurors. Judge Crow indicated that he too would oppose forwarding the amendment. He
had polled the judges in the Tenth Circuit and only one judge favored 'the proposed
change. He added, that in his view, the current voir dire procedures were not "broken."

Judge Dowd noted that he had supported the version of the amendment forwarded
to the Standing Committee because that version had included a timely request provision.
Now that that provision had been deleted--as a result of conforming both the civil and
criminal rule versions--he could no longer support the amendment.

Mr. Martin moved that the proposed amendment to Rule 24(a) be approved by the
Committee and forwarded to the Standing Committee. Judge Marovich seconded the
motion, which failed by a vote of 3 to 8.

Judge Stotler informed the Committee that an upcoming issue of the Third Branch
would contain a short article on the proposed amendments to both the civil and criminal
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rules. She noted that the publication of the proposals had raised the level of consciousness P
of the bench and bar and that the issue of attorney-conducted voir dire should be subject
to continued study and education.

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Proposed Amendments to Rules; Report of Subcommittee on Local
Rules Project.

Judge Davis provide an oral and written report of his subcommittee on the local
rules project. That subcommittee, consisting of Judge Davis (chair), Judge Crow, Judge
Crigler, and Mr. Pauley, had, addressed the question of whether certain local rules,
identified by the Local Rules Project, might be worthy of including in the national rules.
The subcommittee examined local rules which addressed the following four rules: Iwl

Rule 4: In some districts, a local rule requires the arresting officer to notify other C

members of the court family of the arrest. The subcommittee recommended against
adoption of that practice in the national rule.

Rule 16: The subcommittee noted that in some districts, the parties are required to
confer on discovery matters before filing a motion. The subcommittee also recommended
against adoption of that practice in the national rule. P

Rule 30: In fifteen districts, the parties are required to submit proposed jury
instructions sometime before trial. The subcommittee also recommended that that practice
not be included in the national rule.

Rule 47. The subcommittee noted that it had been recommended that Rule 47 be
amended to require the parties to confer or attempt to confer before any motion is filed.
That recommendation was also rejected by the subcommittee.

The subcommittee noted in its report that the proposed amendments to the
foregoing four rules address "details of practice and procedure about which courts have
differing customs and traditions and that are properly the subject of local rules." The
report also noted that the members of the subcommittee did not believe that any significant
problems existed in any of the foregoing areas.

The proposed amendment to Rule .12, generated some discussion: Two districts
require the defense to give notice of an intent to raise the entrapment defense. Although a
majority of the subcommittee had opposed adoption of that practice in the national rule,
they believed that the matter should be raised for evaluation by the Committee.
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Mr. Pauley indicated that the Department of Justice did not necessarily believe that
the proposed notice requirement had merit but thought that the issue should be raised. He
recounted a case where there were multiple defendants and after the jury was selected one
defendant wanted to raise the defense, which resulted in a severance.

Judge Crow noted that adoption of such an amendment might lead to additional
notifications of defenses that may not actually be raised at trial. Judge Crigler added thatL he did not perceive that any problem existed in this area.

Judge Dowd commented that it would difficult to distinguish between required
notice of an entrapment defense and other defenses. He moved that the subcommittee's
report be accepted. Judge Smith seconded the motion, which carried by a unanimous
vote.

Professor Coquillette thanked the Committee and the subcommittee for assisting in
carrying out the congressional mandate that the local rules be studied. In his view, the
local rules governing criminal cases had not presented any serious conflicts with the
national rules.

B. Rules 5.1 and 26.2, Production of Witness Statements at PreliminaryL Examinations

The Reporter indicated that in response to the Committee's action at its Fall 1995
meeting, he had drafted proposed amendments to Rules 5.1 and 26.2, which would require
the production of a witness' statement at a preliminary examination. Following brief
discussion and several changes to the language of the amendments, Judge Crigler moved
that the proposed amendments to those two rules be forwarded to the Standing
Committee for publication and comment. Judge Davis seconded the motion, which
carried by a unanimous vote.

C. Rule 6(e)(3)(C)(iv). Disclosure of Grand Jury Information to State
Officials

Judge Jensen provided a brief background on the implementation of Rule
6(e)(3)(C)(4), which permits disclosure of grand jury information to state officials.
Although the rule does not explicitly require such, any requests to disclose the information
must first be approved by the Assistant Attorney General, Criminal Division. That
practice resulted from an assurance in 1984 by the Department of Justice to the

C' Committee when amendments to Rule 6 were being considered. He noted that the
Department had informed the Committee that it favored placing the decision to disclose in
the hands of the local United States attorneys.
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Mr. Pauley stated that the Department has dutifully followed the stated practice
and that it believed it appropriate to inform the Committee of an intent tol consider
changing the practice. Professor Stith asked for information on how many requests are
actually processed through this method. Mr. Pauley responded that approximately 20 or
thirty requests were forwarded to the Department and could not think of a single case
where it really made a difference that the request was handled at the Department level.

Judge Crigler raised the, issue of judicial review of such requests, as currently
required by the rule; several members noted that the requirement of review at the national
level may be. restrictive and that they generally count on the presentations of the attorney
for the government.

Ms. Harkenrider indicated that the issue had arisen in the process of reviewing the
United States Attorney's Manual and that currently, the Department was interested in de-
centralizing various decisions, which be made just as effectively at the local level.

Mr. Josefsberg observed that in most Lcases there should be no problem with the
local United States attorney seeking permission to disclose the information. But, he
added, there may be politically sensitive cases where it would better to place the authority
at the national level. After brief discussion about the options available to the Committee
in addressing the issue, the consensus developed that the Department should be informed
of the Committee's view that the current practice should be reaffirmed. No further action tJ
was taken on the matter, with the understanding that the Department would convey its
response to the Committee at a future meeting..

D. Rule 11(e). Provision Barring Court from Participation in Plea 2
Agreement Discussions E

Judge Marovich presented a written and oral report on his subcommittee's
consideration of the issue of whether a judge might be permitted to participate in any
fashion in plea bargaining. The issue had been discussed at the Committee's Fall 1995
meeting in response to the practice used in the Southern District of California to expedite l
plea agreements. Under that procedure, a judge, other than a sentencing judge, works
with the parties to reach a plea agreement and recommends a particular sentence, a
procedure which might be in violation of Rule 11 (e) which indicates that the "court" may
not participate in plea discussions. The subcommittee, consisting of Judge Marovich
(chair), Mr. Martin, andMr. Pauley recommended that no action be taken to amend the
rules. It had learnedrthat it solicited the views of both government and defense attorneys
and that the prevailing view was thatno, change should be made to Rule 11. The
subcommittee also learned that the Southern District of California had discontinued the q
practice which originally gave rise to the Committee's consideration of the issue.
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In the ensuing discussion, the Committee focused on the question of whether some
change should be made to the rules to provide for some mechanism for determining the
appropriate Sentencing Guidelines before trial. Several members expressed support for
such a study; Judge Dowd noted that in Alabama, for example, a guilty plea and plea
bargain are presented in conjunction with a presentencing report. Judge Stotler raised the
question of whether the rules could be amended to provide for what might informally be
called a "criminal motion for summary judgment" which would permit the court to resolve
controlling issues of law at the pretrial stage.

Judge Jensen asked the subcommittee to continue its study of the issue and added
Professor Stith as a member.

C Judge Dowd moved that the subcommittee's report be accepted and Judge Davis
seconded the motion, which carried by a unanimous vote.

The Committee also addressed the operation of Rule 11 on the two types of plea
agreements reflected in Rule I l(e)(A)(B) and (C). Following brief discussion on the
problem of predicting what effect the Sentencing Guidelines might have on a particular

L. agreement, the Reporter was instructed to study Rule 11 and how it actually operates in
conjunction with those Guidelines.r

E. Rule 16(a)(1)(E), (b)(1)(C). Disclosure of Expert Witnesses

LI Judge Jensen indicated that when the Judicial Conference had considered the
Committee's proposed amendments to Rule 16 at its Fall meeting, it had apparently

L, rejected all of the proposed amendments, including the rather noncontroversial amendment
requiring disclosure of expert witness' expected testimony. At its January 1996, meeting
the Standing Committee had asked the Advisory Committee to consider whether it wished
to resubmit those particular amendments to Rule 16. Judge Jensen asked whether the
Department of Justice, which originally proposed the amendment, cared to seek further
action.

Mr. Pauley noted that the proposed amendments were minor and had passed
through the proposal and comment period without opposition; but he expressed reluctance
to trigger further discussion of the rejected amendments which would have required the
government to disclose the names and statements of its witnesses before trial.

Judge Jensen noted that the proposed amendment might raise a conflict with the
Jencks Act which seemed to concern some members of the Standing Committee.
Professor Stith noted that the Jencks problem already exists in other provisions of Rule

L 16.

F
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Following consultation between the representatives of the Department of Justice, q
Mr. Pauley moved that the Committee approve and resubmit the amendments to Rule
16(a)(1)(E) and (b)(1)(C) to the Standing Committee for transmittal to the Judicial
Conference, without additional public comment. Judge Dowd seconded the motion,
which carried by a vote of 10 to 1.

F. Rule 31(d). Polling of Jurors

The Reporter indicated that as a result of the Committee's action at its Fall 1995
meeting, he had drafted a proposed amendment to Rule 31(d) which would require
individual polling of jurors when a polling was requested by a party, or directed by the
court on its own motion.

Judge Dowd indicated that although he had no problem with the rule as drafted, he i
questioned whether the specifics of carrying out the individual polling might be addressed.
Mr. Josefsberg observed that the proposed change would be good for both the defense
and the prosecution. Following some minor drafting changes, Judge Marovich moved that 2
the amendment be approved and forwarded to the Standing Committee for publication and L
comment. Judge Smith seconded the motion, which carried by a unanimous vote.

ri
G. Rule 31(e). Forfeiture Proceedings

Mr. Pauley explained a proposal submitted by the Department of Justice which
would address the procedures for criminal forfeiture. In the Department's view, there are
a number of inadequacies in Rule 31 for determining whether, and to what extent, the f
defendant had an interest in the property; the Circuits seem split on what the role of the
jury should be in making those decisions. The proposed amendment would attempt to
resolve the question of the jury's role and defer determination of the extent of the A,
defendant's interest to an ancillary proceeding. Finally, he noted that in Libretti v. United
States, ---- U.S. ---- (Nov. 7, 1995), the Court held that criminal forfeiture constitutes a
part of sentencing in a criminal trial.

Following some additional discussion on whether the jury should have any role in C

making forfeiture decisions, Judge Jensen, with the concurrence of Mr. Pauley, indicated
that the proposal to amend Rule,31(e) would be deferred to the Committee's Fall 1996
meeting to consider whether the amendment should be made to Rule 31 or Rule 32 or C,
some other rule.

U;-
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HI. Rule 33. Motion for New Trial

The Reporter submitted a draft amendment to Rule 33 in accordance with the
r Committee's action at its Fall 1995 meeting. The proposed amendment would change the

triggering event for a motion for new trial on grounds of newly discovered evidence from
"final judgment" to an event at the trial level, i.e., the verdict or finding of guilty.

L Mr. Pauley indicated that although the amendment would have the practical effect
of shortening the period of time for filing a motion for new trial, it would promote
consistency. He added that the Department might, be willing to consider extending the
period of time from two years, as it now reads, to three years, to come closer the
approximate time now spent on a typical appeal.

Justice Wathen noted that it seemed odd to require the defendant to file a motion
for new trial before the "final judgment," before he or she would know what the final
disposition was. Professor Stith questioned why the time could not run from sentencing,
to which Mr. Pauley responded that depending on the circumstances, the time expended7 for sentencing could run considerably longer in some cases. Following brief discussion on
whether the time should be extended to three years, Judge Dowd that the proposal be
changed to reflect three years. That motion was seconded by Mr. Martin. The motion( failed by a vote of 5 to 6. Judge Davis moved that the proposed amendment, as drafted,
be forwarded to the Standing Committee for publication and comment. Following a
second by Judge Crigler, the motion carried by a vote of 9 to 2.

r. L Rule 35(b). Reduction of Sentence for Substantial Assistance

The Reporter submitted two drafts of an amendment to Rule 35(b) to reflect the
Committee's discussion of the issue at its Fall 1995 meeting. Both versions addressed the
issue of whether the term "substantial assistance" should include a situation where the
aggregate of both pre-trial and post-trial assistance was substantial. The first version
included language adopted at that meeting plus bracketed language which would address

A, the issue of possible double dipping by a defendant: "In evaluating whether substantial
assistance has been rendered, the court may consider the defendant's presentence

C1, assistance, [unless the sentencing court considered such presentence assistance in
A, imposing the original sentence.]." The second version of the amendment, provided by Mr.

Pauley, provided a more detailed version of essentially the same approach.

Several members of the Committee expressed concern about whether the
amendment needed to address specifically the potential problem of double dipping, noting
that if government believes that the defendant has already benefited from non-substantial

X assistance during sentencing, it need not file a Rule 35(b) motion.
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Judge Dowd moved that the proposed amendment in version one (without the
bracketed information) be approved and forwarded to the Standing Committee for
publication and comment. Following a second by Mr. Martin, the motion carried by a
vote of 9 to 1.

J. Rule 43(c)(4). Presence of the Defendant. C

The Reporter informed the Committee that the Justice Department had requested A>
the Committee to consider amendments to Rule 43(c)(4) to clarify whether a defendant
must be present at a proceeding to reduce a sentence under Rule 35 or to change a
sentence under 18 U.S.C. § 3582(c). He indicated that it in the process of amending Rule 7
43(b), some changes had been made as well to Rule 43(c) cross-referencing Rule 35 which
apparently inadvertently changed the existing practice. Mr. Pauley provided additional
background information, as reflected in the Department's memo to the Committee, to
explain that the various positions taken by the courts on the issue of whether the defendant LI
must be, present a proceeding to correct, reduce, or otherwise change the sentence.

Following brief discussion by several members of the Committee about the LI
practical problems of having the defendant appear for a proceeding, and then returned to
prison for release, Judge Crigler moved that Rule 43 be amended and forwarded to the
Standing, Committee for publication and comment. Following a second by Judge Davis,
the motion carried by a unanimous vote.

VL RULES OF APPELLATE PROCEDURE HAVING
IMPACT ON CRIMINAL PRACTICE

A. Federal Rule of Appellate Procedure 4. Time for Filing Appeal in
Criminal Case 7

The Reporter informed the Committee that Judge Stotler had inquired whether the
Committee desired to make support any changes to Federal Rule of Appellate Procedure 4 C

as a result of United States v. Marbley, ---- F.3d ---- (7th Cir. 1996). In a letter to the l
Committee, Judge Posner noted that in Marbley the defense failed to show excusable
neglect for failure to file a timely appeal and that as a result, the defendant would probably
argue ineffective assistance of counsel in seeking-relief under 28 U.S.C. § 2255. That, he
suggests, will only result in more delay when the appellate court might have otherwise
waived the untimely filing.

Following brief discussion, the Committee decided to defer to the Appellate Rules
Committee on the issue.

nel
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B. Federal Rule of Appellate Procedure 9. Release of Defendant in
L Criminal Case

The Reporter also informed the Committee that Judge Stotler had raised the
question of whether the Rules of Criminal Procedure should be amended to reflect the
requirements in Appellate Rule 9(a), which requires the court to state reasons for releasing
or detaining a criminal defendant. After a brief discussion of the issue, no action was
taken. The Committee was generally of the view that Rule 46 currently cross-references
18 U.S.C. §§ 3142, 3143, and 3144, which govern detention and already include very
specific requirements for the judicial officer to state reasons and/or findings for detention
and conditions for release.

F
VII. ORAL REPORTS; MISCELLANEOUS

A. Report on Legislation Affecting Rules of Criminal Procedure

Mr. Rabiej informed the Committee that Senator Thurmond had introduced a bill
to amend Criminal Rule 31 which would provide for a 5/6 vote on a verdict. Following
brief discussion, Judge Jensen indicated that it appeared that the Committee was of the
view that Congress should be informed that the proposal should be processed through the
Rules Enabling Act procedures which would provide for public comment and input from
the appropriate committees in the Judicial Conference.

B. Report on Restyling the Rules of Criminal Procedure

Judge Jensen reported that the effort to restyle the Rules of Criminal Procedure
was on hold pending consideration of the restyled Appellate Rules which had beenL published for comment. The deadline for comments on those rules is December 31, 1996.

Lv C. Report on Activities of Evidence Advisory Committee

Judge Dowd, who serves as the Committee's liaison to the Evidence RulesF Committee, reported on proposed amendments to the Rules of Evidence which might have
an impact on criminal trials. No action was taken on the proposed changes.

D. Impact of Anti-Terrorism Legislation on Criminal Rules

Judge Jensen indicated that the Committee should be prepared at the Fall 1996
meeting to discuss possible rules amendments resulting from recent legislation, especially
in the area of habeas corpus review.
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VIIL DESIGNATION OF TIME AND
PLACE OF NEXT MEETING

The Committee was reminded that its next meeting would be held at Portland
Oregon on October 7-8, 1996..

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter &

.-J
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CHAIR

JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES
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BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES
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RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

DATE: June 20, 1996

INTRODUCTION

The Advisory Committee on Appellate Rules met on April 15, 1996, in San
Francisco, California. The Committee also held a telephone conference on May
1, 1996. The Advisory Committee considered the public comments on the
proposed amendments to the Appellate Rules that were published in September,
1995. After making several changes to the proposed amendments, the Advisory
Committee approved them for presentation to the Standing Committee for final
approval. The Advisory Committee requests, however, that these rules not be
forwarded to the Judicial Conference for its fall meeting. The Advisory
Committee would like to delay these changes so that they become effective at the
same time as the restyled rules currently published for comment.

The Advisory Committee also approved one additional rule change and
amendment of a form for presentation to the Standing Committee with a request
for publication. The Advisory Committee requests that these proposals be
published as soon as possible so that these changes can also proceed on the same
schedule as the restyled rules.

Both packages of proposed amendments are discussed in the "Action
Items" section of this report.
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ACTION ITEMS

A. Proposed amendments to Federal Rules of Appellate Procedure
26.1, 29, 35, and 41 submitted for approval by the Standing
Committee with a request for delayed transmittal to the Judicial
Conference.

These proposed amendments were published for comment by the
bench and bar in September 1995. The period for public comment
closed on March 1, 1996. Thirty letters were received from
commentators. Twenty-six letters commented on particular rules
and are discussed below following the text of the relevant proposed
amendment. Four letters contained only general statements
regarding all published rules. One other letter contained a general
comment in addition to comments regarding particular rules. The
general comments were as follows:

1. Stanley I. Adelstein, Esquire,
3390 Kersdale Road
Pepper Pike, Ohio 44124-5607

Mr. Adelstein supports requiring:
* recycled paper;
* double-sided copying; and
* non-chlorine bleached recycled paper.

F~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
2. Aaron H. Caplan, Esquire

Perkins Coie
1201 Third Avenue, 40th Floor
Seattle, Washington 98101-3099
on behalf of 12 members of the Law Firm Waste Reduction
Network

Supports proposals under consideration to permit, or
preferably to require, the use of double-sided copies and
recycled paper for documents submitted to the federal courts.

3. Anthony J. DiVenere, Esquire
McDonald, Hopkins, Burke & Haber
2100 Bank One Center
600 Superior Avenue, E.
Cleveland, Ohio 44114-2653

Supports requiring: recycled paper for all filings; double-sided
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K
copying of documents; and use of non-chlorine bleached
recycled paper.

4. Thomas H. Frankel, Esquire
102 E. Street
Davis, California 95616 Li
Urges the use of recycled paper for all documents submitted
to the courts.

5. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York. 10019-5820

States that most of the proposed amendments are well-
considered and should be adopted but cautions against
continuously fine-tuning the Federal Rules even if the
changes are themselves worthwhile.

The first four "general" comments are addressed to the use of l
recycled paper and.double-sided copying. They seem most relevant
to Rule 32 (currently republished with the restyled rules). They are
summarized here because they were submitted in response to this
packet ofrules. The comments will be retained for consideration at
the close of the comment period for the restyled rules. K
1. Synopsis of Proposed Amendments

(a) Rule 26.1 has been divided into three subdivisions to F
make it more comprehensible. The rule continues to require
disclosure of a party's parent corporation but the proposed
amendments delete the requirement that a corporate party identify
subsidiaries and affiliates that have issued shares to the public. The
amendments, however, add a requirement that a party list all its
stockholders that are publicly held companies owning 10% or more a)
of the party's stock.

(b) Rule 29 has been entirely rewritten and several
significant changes are proposed.

The provision in the former rule granting permission to K
conditionally file anf aricus brief with the motion for leave to
file is changed to require that the brief accompany the
motion. In addition to identifying the movant's interest and V

3
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stating the general reasons why an amicus brief is desirable,
the amended rule requires that the motion state the
relevance of the matters asserted to the disposition of the
case.

* The contents and form of the brief are specified.
* The amended rule limits an amicus brief to one-half the

length of a party's principal brief.
* An amicus brief must be filed no later than 7 days after the

principal brief of the party-being supported.
L * An amicus is not permitted to file a reply brief.

C (c) Rule 35 is amended to treat a request for a rehearing
en banc like a petition for-pafIel rehearing so that a request for a
rehearing en banc will suspend the finality of a court of appeals'L,, judgment and extend the period for filing a petition for writ of
certiorari. The sentence in the existing rule stating that a request
for rehearing en banc does not suspend the finality of the judgment
or stay the mandate is deleted. In keeping with the intent to treat a
request for a panel rehearing and a request for a rehearing en banc
similarly, the term "petition for rehearing en bane" is substituted for

A the term "suggestion for rehearing en banc." The amendments also
require each petition for en banc consideration to begin with a
statement concisely demonstrating that the case meets the criteria

,,, for en banc consideration. Intercircuit conflict is cited as an
example of a proceeding that might involve a question of

- "exceptional importance" - one of the traditional criteria forL granting an en b~anc hearing. The amendments limit a petition for
en banc review to 15 pages.

(d) Rule 41 is amended to provide that the filing of a
petition for rehearing en banc or a motion for a stay of mandate
pending petition to the Supreme Court for a writ of certiorari delay
the issuance of the mandate until the court disposes of the petition
or motion. The amended rule also makes it clear that a mandate is
effective when issued. The presumptive period for a stay of
mandate pending petition for a writ of certiorari is extended to 90
days.

L./
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2. Text of Proposed Amendments. Summary of Comments
Relating to Particular Rules. and GAP Report

PROPOSED AMENDMENTS TO THE FEDERAL
H RULES OF APPELLATE PROCEDURE

Rule 26.1. Corporate Disclosure, Statement

1 X Who Shall File. Anynongovernmeital crpcrate

2 party te a civil or bankruptcy ease or agency

3 review proceeding and any nen governmental 7
4 corporate dfenan. in A crimnal case must file

5 a statement identiting all parent cempanies,

,6 subsidiaries (emeept wholly owned subsidiaries), 7
7 and affiliates that have issued shares te the

8 public. The statement must be filed with a

9 paty's Any nongovernmental corporate party to

10 a proceeding in a court of appeals must file a 7
11 statement identifying all its parent corporations

.12 and listing any publicly held company that owns l
13 10% or more of the party's stock.

14 X Time for Filing. A party must file the statement

15 with the principal brief or upon filing a motion, L

16 response, petition, or answer in the court of K
17 appeals, whichever first occurs first, unless a local

5 7
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18 rule requires earlier filing. Even if the statement

19 has already been filed, the party's principal brief

20 must include the statement before the table of

21 contents.

* 22 X Number of Copies. Wheneer If the statement is

m 23 filed before a pa&.ts the principal brief, the pr

24 must file an original and three copies, of the

25 statement must be filed unless the court requires

r 26 the filing-ef a different number by local rule or

27 by order in a particular case. The- stfttemeit

28 must be included in front of the table of contents

r; 29 in a party's principal brif cevn if the statement

30 was previously filcd.

Committee Note

L The rule has been divided into three subdivisions to
make it more comprehensible.,

'Subdivision (a). The amendment deletes the
requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although
several circuit rules require identification of such entities, the
Committee believes that such disclosure is unnecessary.

L A disclosure statement assists a judge in ascertaining
whether or not the judge has an interest that should cause ther judge to recuse himself -or herself from the case. Given that
purpose, disclosure of entities that would not be adversely

C affected by a decision in the case is unnecessary.

6
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Disclosure of a party's parent corporation is necessary
because a judgment against a subsidiary can negatively impact
the parent. A judge who owns stock in the parent corporation,
therefore, has an interest in litigation involving the subsidiary.
The rule requires disclosure of all,, of a party's parent
corporations meaning grandparent and great grandparent
corporations as well. For example, if a party is a closely held
corporation, the majority shareholder of which is a corporation
formed by a publicly traded corporation for the purpose of
acquiring and holding the shares of the party, the publicly
traded grandparent corporation should Wt be disclosed.
Conversely, disclosure of a party's. subsidiaries or affiliated l
corporations is ordinarily unnecessary. ForF example, if a party
is a part owner of a corporation in which a judge owns stock,
the possibility is quite remote.that the judge might be biased by,
the fact that the judge and the litigant are co-owners of a
corporation.

The amendment, however, adds a requirement that the
party list all its stockholders that are publicly held companies
owning 10% or more of the stock of the party. A judgment
against a corporate party can adversely affect the value of the
company's stock and, therefore, persons -owning stock in the
party have an interest in the outcome of the litigation. A judge U.
owning stock in a corporate party ordinarily recuses himself or
herself. The new requirement takes the analysis one step
further and assumes that if a judge owns stock in a publicly held
corporation which in turn owns 10% or more of the stock in the
party, the judge may have sufficient interest in the litigation to
require recusal. The 10%' threshold ensures that the
corporation in which the judge may - own stock is itself
sufficiently invested in the party that a judgment adverse to the
party could have an adverse impact upon the investing El
corporation in which the judge may own stock. This
requirement is modeled on the Seventh Circuit's disclosure
requirement.

Subdivision (b). The language requiring inclusion of the L
disclosure statement in a party's principal brief is moved to this
subdivision because it deals with the time for filing the
statement. No substantive change is intended. V

Subdivision (c). The amendments are stylistic and no
substantive changes are intended. L

7 Ii
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Public Comments on Rule 26.1

Eleven letters commenting on the proposed amendments were received; the
letter from the A.B.A. Section, of Intellectual Property, however, included separate
suggestions from two committees so there was a total of 12 commentators. Of the
12, four supported the amendments, none generally opposed the amendments, but
8 suggested revisions.

The comments were as follows:

1. Robert L. Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association agrees that recusal will rarely be required based on a judge's
ownership of stock in a litigant's subsidiary or affiliate; but states that "rarely"
does not mean "never." The Association urges that the rule continue to
require disclosure of subsidiaries and affiliates because it does not impose a
significant burden and not requiring it risks adverse reflection on the court's
neutrality when a judge would have elected recusal had the facts been
disclosed.

2. Robert S. Belovich, Esquire
5638 Ridge Road
Parma, Ohio 44129

The rule will not assure disclosure of publicly held corporations which may be
a joint venture partner of a party to an appeal, or of a publicly traded
corporation which is a grandparent or great grandparent of a party to an
appeal. He gives as an example a party that is a closely held corporation, the
majority shareholder of which is a corporation formed by a publicly traded
corporation for the purpose of acquiring and holding the majority shares of
the party. The publicly traded corporation's disclosure would not be required
under a strict reading of the rule.

8
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3. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submitted comments prepared by two of the section's committees:
a. One committee says that the amendments appear reasonable.

b. Another committee says that the proposed deletions from the rule are
well-advised but the committee has two concerns about requiring a party to
disclose any publicly-held company owning 10% or more of the party's stock.
First, it implies that a judge who owns any stock in a company that owns 10%
of the stock in a party should recuse himself or herself; the committee thinks
this "over-extends an assumption of disqualification in some circumstances"
and that the provisions may prevent a judge from using mutual funds to avoid
the appearance of impropriety. Second, the committee thinks that compliance
with the disclosure requirement could be burdensome and that the burden is r
not justified by the indirect and potentially extremely minimal ownership
interests it addresses. r

4. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofneister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar r1
Association. Mr. Laponsky thinks the changes generally make the rule more Li
comprehensible but questions whether the new rule will generate adequate
information. Substituting "stockholders that are publicly traded companies" 7
for "affiliates" is helpful, but limiting disclosure to stockholders with 10% or Ll
greater interest in the party may cause difficulties in obtaining the requisite
information from a corporate client. Although he does not disagree that a r
10% threshold will identify stockholders whose interests are most likely to be LI
affected by litigation, he thinks it would be easier for the corporation to
simply identify all publicly traded stockholders. ;

F
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L--, 5. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue
Post Office Box 689
Mattoon, Illinois 61938-0689

Attorney Horsley makes two comments:
a. He suggests that the rule be expanded to require the filing of a

statement by the Chief Executive Officer and by members of the Board
of Directors of the company.

b. He suggests amending lines 23-28 to state: "If the statement is filed
F- before the principalbrief, the party shill file an original and at least

three copies, unless the court requires the filing of a different
reasonable number by local rule or by order in a particular case."

6. Heather Houston, Esquire
Gibbs Houston Pauw

L 1111 Third Avenue, Suite 1210
Seattle, Washington 98101
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

C It is not always clear whether a particular corporation is "publicly held." The
L committee suggests that the rule refer to companies "that have issued shares

that are traded on exchanges or markets that are regulated by the Securities
7 and Exchange Commission."

7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt

Li 1675 Broadway
New York, New York 10019-5820

Agrees with eliminating the need to identify a party's subsidiaries or affiliates;
but suggests amending lines 12-14 as follows:
"listingany stockholder[s] that is a [are] publicly held company[ies] and
that owns[ing] 10% or more of the party's stock."
The changes are intended to make it clear that the rule does not call for
identifying public companies that, collectively, might own a total of 10% of
the party's stock.

Even though there are other forms of financial involvement other than "stock"
that could be effected by a decision for or against a party, e.g. convertible
notes and debentures, Attorney Lacovara says that the difficulties of defining
a broader category of investments and in tracking the identity of the investors

L 10
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make the focus on "stock" reasonable. J

8. Don W. Martens, Esquire
President
American Intellectual Property Law Association
2001 Jefferson. Davis Highway, Suite 203
Arlington, Virginia 22202

The AIPLA supports the additional requirement of listing owners of more
than 10% of the stock of the party to the appeal, but it questions the need to
delete the identification of subsidiaries and affiliates. Although it is unlikely
that a subsidiary or affiliate would be affected by the outcome of the appeal,
it may be and the judges should have that information as well.

9. Honorable A. Raymond Randolph K
Chair, Committee on Codes of Conduct of the
Judicial Conference of the United States
United States Courthouse C
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866 -

7I
The Committee supports the proposed revisions. Disclosure of only parent
companies and public companies owning more than 10 percent of the party's 7
stock should be adequate to ensure that the judges are made aware of parties' i
corporate affiliations and are able to make informed decisions about the need
to recuse. r

Li
10. James A. Strain, Esquire

Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722 L
Chicago, Illinois 60604

Notes only that the proposed amendment brings the Federal Rule in L
accordance with its Seventh Circuit analogue.

11. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

11
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C. In addition to the comments submitted during the publication period, Judge
James A. Parker wrote to Judge Logan after last summer's Standing Committee
meeting. He was concerned that Rule 26.1 is too narrow because it deals only with

L corporations. Corporations are not the only form of organization that has numerous
diverse owners. Judge Parker notes by way of example that the rule does not require
a corporation that is a general or limited partner to disclose its interest in a limited
partnership in which a judge may also be a limited partner. Judge Parker
recommends broadening the language of Rule 26.1 to require identification of all

L types of organizations in which a party may have an interest that would create a
conflict for a judge.

Gap Report on Rule 26.1L
Changes were made at lines 11 and 12. Mr. Lacovara's suggestion was

adopted so that it is clear the rule applies only when a single corporate stockholder
owns at least 10% of a party's stock. And at line 11, the rule now requires disclosure
of "all" of a party's parent corporations, rather than "any" parent corporation. The
intent of the change is to require disclosure of grandparent and great-grandparent
corporations. The Committee Note explains that change.

In addition a stylistic change was made in subdivision (c).

L

L

L
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Rule 29. Brief of an Amicus Curiae R o c n

1 A brief of an amicus curiae may be filed only if 1

2 ao+ by witten eonsent of all parties, or by

3 leave of eoutt granted on motion or at the request of the Wj

~~~~~ L4 cort exep tha cosno lev shl no berqird

5 when the brief is presented by the United States or n

6 officer or agency thereof, or by a State, Territory or

7 Commonwealth. The brief may be conditionally filed

8 with the motion for leave. A motion for leave shall
.~~~~~~~~

9 identiff the interest of the applicant and shall state the

10 r-easonsi why a brief of an uae is desirable

11 Save as all parties otherwise consent, any amicus curiaec

12 shall file its brief within the time aloewed the pa.+

13 whose position as to affirmance or reversal the amircts

14 brief will support unless the court for cause shown shall

15 grant leave for later filing, in which event it shall specify

16 wfitn what perid a oosi party may answer-. A -

17 motion of an amicus cunac to participate in the oral

18 argument will be granted ol for- eitraor$dinary reasons.

19 a V When Pennitted. The United States or its officer L
20 or agency, or a State. Territor Commonwealth.

21 or the District of Columbia may file an amicus-

13
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K. 22 curiae brief without the consent of the parties or

23 leave of court. Any other amicus curiae may file

24 a brief only by leave of court or if the brief states

is 25 that all parties have consented to its filing.

26 a4b Motion for Leave to File. The motion must be

27 accompanied by the proposed brief and state:

28 .(i the movant's interest:

29 ' 2 ) the reason why an amicus brief is

30 desirable and why the matters asserted are

31 relevant to the disposition of the case.

32 X Contents and Form. An amicus brief must

33 comply with Rule 32. In addition to the

34 requirements of Rule 32. the cover must identify

35 the partM or parties supported and indicate

36 whether the brief supports affirmance or reversal.

37 If an amicus curiae is a corporation. the brief

38 must include a disclosure statement like that

39 required of parties by Rule 26.1. An amicus brief

40 need not comply with Rule 28. but must include

41 the following:

42 Xi- a table of contents. with page references:

43 2 a table of authorities - cases

14
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44 (alphabetically arranged). statutes and

45 other authorities - with references to the

46 pages of the brief where they are cited:

47 fa2 a concise statement of the identity of the

48 amicus curiae and its interest in the case:

49 and r
50 X4 an argument. which may be preceded by a

51 summary and which need not include a

52 statement of the applicable standard of A

53 review.

54 (d! Length. Except by the court's permission. an

55 amicus brief may be no more than one-half the

56 maximum length authorized by these rules for a

57 party's principal brief. If the court grants a party L

58 permission to file a longer brief. that extension

59 does not affect the length of an amicus brief.

60 (e) Time for Filing. An amicus curiae must file its

61 brief., accompanied by a motion for filing when L
62 necessary, no later than 7 days after the principal

63 brief of the party being supported is filed. An

64 amicus curiae who does not support either party L

65 must file its brief no later than 7 days after the
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66 appellant's or petitioner's principal brief is filed.

67 A court may grant leave for later filing, specifying

68 the time within which an opposing party may

69 answer.

70 .. 4 Reply Brief. Except by the court's permission. an

71 amicus curiae may not file a reply brief.

72 (g) Oral Argument. An amicus curiae may

l 73 participate in oral argument only with the court's

74 permission.

Committee Note

Rule 29 is entirely rewritten.

l Subdivision (a). The major change in this subpart is that
when a brief is filed with the consent of all parties, it is no
longer necessary to obtain the parties' written consent and toL file the consents with the brief. It is sufficient-to obtain the
parties' oral consent and to state in the brief that all parties
have consented. It is sometimes difficult to obtain all the
written consents by the filing deadline and it is not unusual for
counsel to represent that parties have consented; for example,
in a motion for extension of time to file a brief it is not unusual
for the movant to state that the other parties have been
consulted and they do not object to the extension. If a party's
consent has been misrepresented, the party will be able to take
action before the court considers the amicus brief.

The District of Columbia is added to the list of entitiesL- allowed to file an amicus brief without consent of all parties.
The other changes in this material are stylistic.

L Subdivision (b). The provision in the former rule,
granting permission to conditionally file the brief with the
motion, is changed to one requiring that the brief accompany

16
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the motion. Sup. Ct. R. 37.4 requires that the proposed brief L
be presented with the motion.

The former rule only required the motion to identify the
applicant's interest and to generally state the reasons why an
amicus brief is desirable. The amended rule additionally 7
requires that the motion state the relevance of the matters
asserted to the disposition of the case. As Sup. Ct. R. 37.1
states: ,

"An amicus curiae brief which brings relevant
matter to the attention of the Court that has not K
already, been brought to its attention by the
parties is of considerable help to the Court. An
amicus brief which does not serve this purpose L
simply burdens the staff and facilities of the
Court and its filing is not favored."

Because the relevance of the matters asserted by an amicus is
ordinarily the most compelling reason for granting leave to file,
the Committee believes that it is helpful to explicitly require U
such a showing.

Subdivision (c). The provisions in this subdivision are L
entirely new. Previously there was confusion as to whether an
amicus brief must include all of the items listed in Rule 28. C
Out of caution practitioners in some circuits included all those Li
items. Ordinarily that is unnecessary.

The requirement that the cover identify the party
supported and indicate whether the amicus supports affirmance
or reversal is an administrative aid. ,J

Subdivision (d). This new provision imposes a shorter
page limit for an amicus brief than for a party's brief. This is
appropriate for two reasons. First, an amicus may omit certain
items that must be included in a party's brief. Second, an
amicus brief is supplemental. It need not address all issues or C
all facets of a case. It should treat only matter not adequately
addressed by a party.

Subdivision (e). The time limit for filing is changed. An
amicus brief must be filed no later than 7 days after the
principal brief of the party being supported is filed.

17 L
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Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must
be filed no later than 7 days after the appellant's or petitioner's

L principal brief is filed. Note that in both instances the 7-day
period runs from when a brief is filed. The passive voice -
"is filed" - is used deliberately. A party or amicus can send its

L brief to a court for filing and, under Rule 25, the brief is timely
if mailed within the filing period. Although the brief is timely

L if mailed within the filing period, it is not "filed" until the court
receives it and file stamps it. "Filing" is done by the court, not
by the party. It may be necessary for an amicus to contact the
court to ascertain the filing date.

The 7-day stagger was adopted because it is long enough
to permit an arnicus to review the completed brief of the party
being supported and avoid repetitious argument. A 7-day
period also is short enough that no adjustment need be made
in the opposing party's briefing schedule. The opposing party
will have sufficient time to review arguments made by the
amicus and address them in the party's responsive pleading.L The timetable for filing the parties' briefs is unaffected by this
change.

L A court may grant permission to file an amicus brief in
a context in which the party does not file a "principal brief;" for
example, an amicus may be permitted to file in support of aL party's petition for rehearing. In such instances the court will
establish the filing time for the amicus.

The former rule's statement that a court may, for cause
shown, grant leave for later filing is unnecessary. Rule 26(b)
grants general authority to enlarge the time prescribed in these
rules for good cause shown. This new rule, however, states that
when a court grants permission for later filing, the court must
specify the period within which an opposing party may answer

L the arguments of the amicus.

Subdivision (i). This subdivision generally prohibits the
filing of a reply brief by an amicus curiae. Sup. Ct. R. 37 and
local rules of the D.C., Ninth, and Federal Circuits state that an
amicus may not file a reply brief. The role of an amicus should
not require the use of a reply brief.

L 18
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Subdivision (g). The language of this subdivision stating
that an amicus will be granted permission to participate in oral
argument "only for extraordinary reasons" has been deleted.
The change is made to reflect more accurately the current
practice in which it is not unusual for a court to permit an
amicus to argue when a party is willing to share its argument
time,,,with the amizucus. The Committee does not intend,
however, to suggest that in other instances an amicus will be
permitted to, argueabsent extraordinary circumstances.

Public Comments on Rule 29 7
Fifteen letters commenting on proposed Rule 29 were submitted. Two of the

letters contained separate suggestions from two persons or committees so there was
a total of 17 commentators. Of the 17 commentators, none generally opposed the J
amendments; 3 supported the amendments without reservation; 13 suggested
revisions; and 1 made no substantive comment. K

The comments were as follows:

1. Chicago Council of Lawyers
One Quincy Court Building 7,
Suite 800 L
220 S. State Street,
Chicago, Illinois 60604

Us
The Council generally agrees with the proposed amendment but suggests
amending subpart (d) so that the court has discretion to permit a longer brief.
The Council suggests that (d) should read as follows: EJ

An amicus brief may be no longer than one-half the maximum length
of a party's principal brief unless the Court grants the amicus leave to
file a longer brief for good cause. J

2. Donald R. Dunner, Esquire 7
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submits comments from two of the section's committees: E

One committee makes no substantive comment.

19 r



L Advisory Committee on Appellate Rules
Rules for Judicial Conference

L Another committee offers several suggestions:
a. that the District of Columbia should be added to the list of entities

allowed to file an amicus brief without consent;
L b. insert the word "or" at the end of subparagraph (a)(1), for clarity;

c. the rule should not require submission of the brief along with a motion
for leave to file, instead the rule should require that the motion

L concisely state the arguments that will be made in the brief;
d. the late filing of an amicus brief should be permitted by stipulation of

all parties;
L e. subparagraph (f) is unclear; it may leave ambiguity as to whether an

amicus may request leave to file a reply;[7 f. an amnicus should be allowed to participate in oral argument if the
party supported grants a portion of that party's allotted time to the
amicus and the court is so informed.

3. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.E Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments to two different persons.

L a. Sydney Powell, Esquire, the Chair of Appellate Law and Trial Practice
Committee of the Federal Litigation Section. Attorney Powell
suggests:
k * It would be simpler to limit an amicus brief to 25 pages rather
than "no more than one-half the maximum length of a party's principalr brief." Currently it is not clear if "maximum" means maximum length
"allowed" for a party's principal brief. She further notes that if a party
is granted permission to file a longer brief, the rule appears to give the
amicus one-half the expanded length. In which case, what happens if

L there are two appellants and one is allowed additional pages and the
other is not? What happens when permission to file a longer brief is
granted to the party very close to or contemporaneous with the[L deadline for filing the party's brief?
* It would be better to allow the filing of the motion and the brief
within 15 days after theifiling of the principal brief of the party whose
position as to affirmance or reversal the amicus brief will support. The
amicus can make an informed decision regarding whether it supports
either party and can avoid repetition of the party's arguments. Ms.
Powell concedes that special provision would need to be made to allow
an appellant to respond to a brief in support of an appellee.

L
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b. Mark Laponsky, Esquire, the Chair of, the Labor Law and Labor KJ
Relations Section, of the Federal Bar Association. Mr. Laponsky
supports the amendments including specifically the requirement that
the brief be submitted with the motion and the limit on the length of Li
the brief.

4. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue 7
Post Office Box 689 L
Mattoon, Illinois 61938-0689

Attorney Horsley suggests that the language at lines 53-55 be made mandatory
so that a summary of argument is required, not optional.

5. Heather Houston, Esquire
Gibbs Houston Pauw
1111 Third Avenue, Suite 1210
Seattle, Washington 98101
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

The committee agrees that an amicus brief is most helpful when it does not
unnecessarily repeat the arguments and authorities relied upon by the parties.
But in order to avoid such repetition, an amicus must be familiar with the
party's arguments and authorities well before the time the amicus must file its
brief. K
* Because the proposed rule requires an amicus to file its brief at the

same time as the party being supported, an amicus will rarely have an 7
adequate opportunity to review the party's brief before filing its own. L

* In addition to the fact that a draft of the party's brief may not be
available until a few days before the filing deadline, the party being
supported is not always willing to cooperate with the amicus. If the
amicus does not support the position of either party, the amicus brief
is due within the time allowed the appellant. An amicus who does not 7
support either party is especially unlikely to receive the cooperation of L
the parties' counsel and the, amicus icannot possibly be confident that
it is not repeating the respondent's arguments. 7

The committee recommends that the brief of an amicus curiae be due within
the time that a reply brief mays be filed. The amicus would have an
opportunity to review the parties's principal briefs. If a party believes
additional briefing is necessary to respond to an amicus, a motion for leave
to file such a brief should be permitted.K

21
LI



Advisory Committee on Appellate Rules
Rules for Judicial Conference

Alternatively the committee suggests:
a; Before the appellant's brief is due, an amicus should be permitted to

file a motion for leave to file a brief and the motion need not be
accompanied by the brief. If the brief does not accompany the motion,
the amicus must indicate whether any of the parties have consented to
the participation of the amicus and, if any have consented, the amicus
must describe the information it has received from the parties
regarding their arguments. The amicus also must state whether it hasE had an adequate opportunity to review- the parties' arguments in the

L trial court and how much time it needs to prepare its brief. Based on
that information, the court will set a deadline for the amicus to file its
brief.

b. If an amicus supports neither party, it may file its brief within the time
allowed the respondent. If an amicus needs more time to prepare anL adequate brief, it may file a motion without the brief and explain whyit requires more time. If the parties have consented, the court will
determine only whether the extra time will be allowed; if they have
not, the court will rule on the motion for leave to file as well as on the
request for extra time.

L 6. Miriam A. Krinsky, Esquire
Assistant United States Attorney
United States Courthouse

L 312 North Spring Street
Los Angeles, California 90012

Opposes the requirement that a motion for leave to file an amicus brief be
accompanied by the brief; the requirement puts the parties and the court in

71 the uncomfortable position of having to disregard the substance of the brief
L if the request is denied.

r If that provision is not changed, she suggests that (e) be amended to require
L the court to promptly decide the request so that the opposing party is able to

respond in its later brief to the arguments made in the amicus brief.

She also suggests that the rule provide for the filing of a short responsive brief
if an amicus brief is filed in opposition to a request for rehearing en banc.
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7. William J. Genego and Peter Goldberger, Esquires Kl
Co-Chairs, National Association of Criminal
Defense Lawyers, Committee On Rules of Procedure

1627 K. Street, N.W.
Washington, D.C. 20006

The Association makes three suggestions:
a., ~It opposes limiting an amicus brief to 25 pages under present rules, or

20-22 pages under pending proposals. The Association files amicus L
briefs for three reasons:
i) to show the flag, such briefs are rare and may be quite short;
ii) when an issue in the case has important ramifications beyond E
the facts of the particular party's situation; and
iii) when the issue is a good one but the association knows, or 7,
suspects, that the skills of the lawyer on the case are not really up to LJ
the task, in such cases the Association files an entire "shadow" brief
with a full statement of the Lcase and parallel argument.
Tlhe Association, believes that an amicus brief of the third variety can
be very helpful to the court and can "correct the defects in our
adversary process that occasionally result from a mismatch of ability
between counsel, where important rights hinging on the resolution of L
difficult issues are at stake." (But in such cases the Association would
not be inclined to state for the record the real reason it feels the need
to file.) Briefs in the latter two categories often demand more than 25 V
pages to fulfill their mission.
The Association prefers that an amicus have the same limitations as
a party but if something shorter is thought to be necessary, it urges a
rule in the 70-80% range so that an amicus has about 35 pages when
the party's limit is 50.

b. Consent of parties. NACDL suggests that a representation by amicus
counsel located and clearly labeled within the brief itself, that the
parties have authorized counsel to state that they consent to the filing
should be sufficient.,

c. Time for filing. NACDL suggests that the presumptive time for filing
an amicus brief should be within 10 days after the filing of the
principal brief of the party- supported and that the opposing party
should have the normal period of time to respond, measured from the Ix
filing of the amicus brief.

D
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Li 8. Bert W. Rein, Esquire
Wiley, Rein & Fielding

K 1776 K Street, N.W.
L Washington, D.C. 20006

January 18, 1996
L on behalf of 6 attorneys in the firm

They do not oppose the shorter page limits for an amicus brief but note that
there is "considerable tension" between the "emphasis on brevity and non-

> repetition, on the one hand, and the requirement that an amicus brief be
submitted within the time allowed for the party being supported, on the

eL, other." They assert that it is not justified to assume that an amicus is in a
position to coordinate its efforts with the party it is supporting or that the
anicus will receive an advance copy of the party's brief well before the filingL date. As to the latter, they point out that because appeals often address
unpublished district court opinions, even a diligent amicus may not learn of
the case until the briefing schedule is underway, making it quite difficult to
comply with a contemporaneous filing requirement.

They recommend adopting the Fifth Circuit's local rule 29.1 under which an
amicus submits its brief

"within 15 days after the filing of the principal brief of
the party whose position . . . the amicus will support."L Because FRAP 31(a) provides only 14 days for an appellant to file a reply

brief, they further suggest amending rule 29(e) to read:
An amicus curiae shall file its brief, accompanied by a motion
for filing when necessary, within 15 days after the filing of the
principal brief of the party being supported when that party isK the appellant, or within 7 days after the filing of the principal
brief of the party being supported when that party is the
appellee.

9. Kent S. Scheidegger, Esquire
Criminal Justice Legal Foundation

K 2131 L Street
Lo Sacramento, California 95816

on behalf of the Criminal Justice Legal Foundation, the American AllianceL for Rights and Responsibilities, and the Institute for Justice

The organizations make several suggestions:
7 a. They object to limiting the length of an amicus brief to one-half thelength of a party's principal brief. They argue that in the courts of

appeals amicus briefing is the exception rather than the rule and isK likely to be in cases of greater complexity than average and a 25 page
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limit will result in routine motions to exceed the limits or in briefs of X

reduced usefulness to the court. In circuits such as the Ninth, which
limits a principal brief to 35 pages, an amicus brief will be limited to
even less than 25 pages. They suggest the following:

(d) Length. An amicus brief may be no more
than 35 pages, except by permission of the court
or as specified by local rule.

b. The rule requires written consent of the parties or a motion. With the
decline in professional courtegy, counsel for a party increasingly fail to
return written consent even though they have no particular objection.
The organizations suggest a new subpart (b) with the present subparts
(b)-(g) redesignated:; L

(b) Consent byDefault. When a party fails to respond
in writing..to la written request for consent to file an
amicus brie Within twolweeks of the request, that party
shall be deemed ito have consented. A declaration of
counsel for, Xaicus setting forth the requisite facts may
accompanythe brief in lieu, of the written consent.

c. The comment to subdivision (e) implies that an amicus brief may be
permitted in supportol6f ia petition for rehearing; that should be
reflected in the body of the rule.

d. The requirement fora formalacorporate disclosure statement will very
often be unnecessary.j They suggest adding a sentence to Rule 26.1
stating: "If the amicus is a nonprofit corporation with no stockholders,
a statement to that effect is stfficient.

10. Benjamin G. Shatz, Esquire l 'I. L
Crosby, Heafey, Roach & iMay
700 South Flower Street, Suite 2200
Los Angeles, California 90017
on behalf of the Appellate Courts Committee of the Los Angeles County Bar
Association E
The committee opposes limiting the length of an amicus brief to one-half the
length of a party's principal brief. An amicus brief can assist the court by
compensating for a party's inadequate presentation of an issue, by analyzing
the broader impact of a position, and by presenting alternative viewpoints. *

That may require more than one-half the length allowed the party.

7
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11. Reagan Wm. Simpson, Esquire
Fulbright & Jaworski
1301 McKinney, Suite 5100
Houston, Texas 77010-3095
on behalf of the Tort & Insurance Practice Section (TIPS) of the
American Bar Association

TIPS opposes three aspects of the amendments:
a. An amicus brief should not be required to accompany the motion forL leave to file. Such a requirement causes a potential amicus to incur

the cost of preparing a brief before it knows whether it can be filed.
L b. The page limit is too restrictive.

c. The rule should not ban any reply brief by an amicus

r 12. Arthur B. Spitzer, Esquire
Legal Director
American Civil Liberties Union of the National Capital Area

L. 1400 20th Street, N.W.
Washington, D.C. 20036

The ACLU of the National Capital Area makes two suggestions:
a. Consent of parties. The ACLU suggests that the rule be modified to

provide that an amicus brief may be filed if "it is accompanied by a
L written representation that all parties consent." The D.C. Cir. Rule 29

so provides. The ACLU points out that it is not unusual for an amicus
to become aware of a pending appeal in a court of appeal just before

L briefs are due. It may be difficult to obtain written consents in a very
short time. It is common practice for counsel to represent, in a motion
or notice, that counsel for other parties have consented to a given
matter - for example, an extension of time or a brief exceeding page
limits. If a party's consent to file is misrepresented, the party will have

C time to correct the error before the amicus brief is considered by the
court.

b. Filing brief with motion. The ACLU opposes the requirement that the
F proposed amicus brief be presented with the motion for leave to file.
lS. There are two reasons why it is desirable to file the motion for leave

to file in advance of the brief. First, filing a notice (when all parties
consent) or a motion (when all parties do not consent) in advance
allows all potential amici to become known to each other and allows
the preparation of a joint amicus brief by those on the same side.L That would not be possible if the brief must be filed with the motion.
Second, a potential amicus may know that there will be opposition to
its motion. It is less wasteful to file the motion and obtain the ruling
before writing the brief.
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13. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

The proposed amendments reflect a welcome simplification and unification
of appellate practice. In particular, the statement as to why an amnicus brief
is desirable and that the matters asserted are relevant to the case should be
helpful.

14. Carolyn B. Witherspoon, Esquire
Office of the President L
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

L
Approves the proposed changes.

15. Hugh F. Young, Jr.
Executive Director
Product Liability Advisory Council i
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC supports the effort to establish uniformity in determining the L
length of briefs and believes that 25 pages should be sufficient in virtually
every instance. But PLAC points out that the Ninth Circuit limits a party's 7
principal brief to 35 pages, and the D.C. Circuit limits a principal brief to
12,500 words. PLAC suggests that the rule should make it clear that an
amicus brief may be no more than one-half the maximum length of a principal
brief or 25 pages whichever is longer. Also, if a party is granted permission
to file a longer principal brief, the amicus should automatically be entitled to
one-half of the enlarged length. g

PLAC also urges that the rule or Committee Note make it clear that an
amicus may seek leave to file a longer brief. L

Gap Report on Rule 29 V
In subdivision (a) the District of Columbia was added to the list of entities

allowed to file an amicus brief without consent. The suggestion was adopted that a L
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statement that all parties have consented to the filing of the brief should be sufficient
and it is not necessary to file the written consent of all the parties.

Subdivision (c) was amended so that the cover must identify the party
supported and indicate whether the brief supports affirmance or reversal. In the rare
instance in which the amicus does not support any party, the amicus can simply so
indicate.

In subdivision (d) the limit on the length of an amicus brief is unchanged
except to provide 1) that permission granted to a party to file a longer brief has no
effect upon the length of an amicus brief, and 2) that a court may grant an amicus
permission to file a longer brief.

Subdivision (e) was changed permit an amicus to file its brief up to 7 days
after the principal brief of the party being supported is filed.

:,A Subdivision (f) makes it clear that an amicus may request leave to file a reply.

L In subdivision (g) the language stating that an amicus will be granted
permission to participate in oral argument "only for extraordinary reasons" has been
deleted. The change reflects more accurately current practice in which it is not
unusual for a court to permit an amicus to argue when a party is willing to share its
argument time with the amicus.

Stylistic changes also were made.

L

1,^L
I'

V

L
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Rule 35. Determination of Causcs by the Court In Bane

En Banc Determination

1 (a) When Hearing orlehearing in En Banc WM May

2 Be Ordered. A majority of the circuit judges who

3 are in regular active service may order that an

4 appeal or other proceeding be heard or reheard

5 by the court of appeals in en banc. Sueh a An en

6 banc hearing or rehearing is not favored and L

7, ordinarily will not be ordered emeept unless:

8 (1) when en banc consideration by the full

9 eeurt is necessary to secure or maintain

10 uniformity of the court's its decisions ; or

11 (2) when the proceeding involves a question

12 of exceptional importance.

13 (b) Suggestion of a party Petition for Hearing or

14 Rehearing in En Banc. A party may suggest the

15 appropriateness of petition for a hearing or

16 rehearing in en banc. F
17 X1J The petition must begin with a statement K
18 that either:

19 LA) the panel decision conflicts with a j
20 decision of the United States v

29 E
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21 Supreme Court or of the court to

22 which the petition is addressed

23 (with citation to the conflicting

24 case or cases) and consideration by,

25 the full court is therefore necessary

26 to secure and maintain uniformity

27 of the court's decisions: or

28 LfB the proceeding involves one or

29 more questions of exceptional

30 importance. each of which must be

31 concisely stated: for example. a

32 petition may assert that a

33 proceeding presents a question of

Lo 34 exceptional importance if it

35 involves an issue as to which theLi
36 panel decision conflicts with the

37 authoritative decisions of every

38 other federal court of appeals that

39 has addressed the issue.

40 2} Except by the court's permission. a

41 petition for an en banc hearing or

42 rehearing must not exceed 15 pages.

30
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43 excluding material not counted under Rule

44 28(g).

45 (3) For purposes of the page limit in Rule r
46 35(b)(2). if a part files both a petition for

47 panel rehearing and a petition for K
48 rehearing en banc. they are considered a

49 single document even if they are filed

50 separately unless separate filing is

51 required by local rule.

52 Nc respense shall be filed unless the court shall
Go _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ,,

53 so order. The clerk shall transmit any such

54 suggestion to the members of the panel and the

55 judges of the court who are in regular actise

56 sevice but a vete need not be taken to detemine

57 whether the cause shall be heard or reheard in

58 bane unless a judge in regular active servicecor a

59 judge who was a member of the panel that L
60 rendered a decision seught to be reheard requests

61 a vote on such a suggestion made by a party. t

62 (c) Time for suggestion of a party Petition for

63 Hearing or Rehearing ift En Banc.; suggestieot

64 does not stay mandate. If a party desires to

31



Advisory Committee on Appellate Rules
Rules for Judicial Conference

65 suggest that A petition that an appeal be heard

66 initially ie n banc, the suggestion must bemade

67 filed by the date en whieh when the appellee's

68 brief is filed due. A suiggestien petition for a

69 rehearing in en banc must be made filed within

70 the time prescribed by Rule 40 for filing a

71 petition for rehearing. , whether the suggestion is

72 made in such petition or otherwise. The

73 odency of such a sugcstion whthr- ̂ - onot

74 included in a petition for rehearing shall not

75 affcet the finality cf the judgment of the court of

76 appeals ^r stay the issuanec of the mandate.

77 (d) Number of Copies. The number of copies that

78 mast to be filed may must be prescribed by local

79 rule and may be altered by order in a particular

80 case.

81 De Response. No response may be filed to a petition

82 for an en banc consideration unless the court

83 orders a response.

84 Afl Voting on a Petition. The clerk must forward any

85 such petition to the judges of the court who are

86 in regular active service and, with respect to a
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87 petition for rehearing. to an other members ofL

88 the panel that rendered the decision sought to be i

89 reheard. But a vote need not be taken to

90 determine whether the case will be heard or

91 reheard en banc unless a judge requests a vote. C

Committee Note F
One of the purposes of the amendments is to treat a

request for a rehearing en banc like a petition for panel
rehearing so that a request for a rehearing en banc will suspend
the finality of the court of appeals' judgment and extend the
period for filing a petition for writ of certiorari. Companion L
amendments are made to Rule 41.

Subdivision (a). The title of this subdivision is changed L
from "When hearing or rehearing in banc will be ordered" to
"When Hearing or Rehearing En Banc May Be Ordered." The
change emphasizes the discretion a court has with regard to
granting en banc review.,

Subdivision (b). The term "petition" for rehearing en V
banc is substituted for the term "suggestion" for rehearing en
banc. The terminology change is not -a necessary part of the
changes that extend the time for filing a petition for a writ of
certiorari when a party requests a rehearing en banc. The
terminology change reflects, however, the Committee's intent to F
treat similarly a petition for panel rehearing and a request for L
a rehearing en banc.

The amendments also require each petition for en banc EJ
consideration to begin with a statement concisely demonstrating
that the case meets the usual criteria for en banc consideration. El
It is the Committee's hope, that requiring such a statement will
cause the drafter of a petition to focus on the narrow grounds
that support en banc consideration and to realize that a petition X
should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting
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that a proceeding involves a question of "exceptional
importance." Intercircuit conflicts create problems. When the

rol_ circuits construe the same federal law differently, parties' rights
L and duties depend upon where a case is litigated. Given the

increase in the number of cases decided by the federal courts
and the limitation on the number of cases the Supreme Court
can hear, conflicts between the circuits may remain unresolved
by the Supreme Court for an extended period of time. The
existence of an intercircuit conflict often generates additional

L litigation in the other circuits as well as in the circuits that are
already in conflict. Although an en banc proceeding will not
necessarily prevent intercircuit conflicts, an en banc proceeding
provides a safeguard against unnecessary intercircuit conflicts.

Some circuits have had rules or internal operating
procedures that recognize a conflict with another circuit as a
legitimate basis for granting a rehearing en banc. AnL intercircuit conflict may present a question of "exceptional
importance" because of the costs that intercircuit conflicts

Ir" impose on the system as a whole, in addition to the significance
of the issues involved. It is not, however, the Committee's
intent to make the granting of a hearing or rehearing en banc
mandatory whenever there is an intercircuit conflict.

The amendment states that "a petitionmay assert that a
proceeding presents a question of exceptional importance if it
involves an issue as to which the panel decision conflicts with
the authoritative decisions of every other federal court of
appeals that has addressed the issue." That language

L contemplates two situations in which a rehearing en banc may
be appropriate. The first is when a panel decision creates ar conflict. A panel decision creates a conflict when it conflicts

L with the decisions of all other circuits that have considered the
issue. If a panel decision simply joins one side of an already
existing conflict, a rehearing en banc may not be as important
because it cannot avoid the conflict. The second situation that
may be a strong candidate for a rehearing en banc is one in
which the circuit persists in a conflict created by a pre-existing
decision of the same circuit and no other circuits have joined on
that side of the conflict. The amendment states that the
conflict must be with an "authoritative" decision of another
circuit. "Authoritative" is used rather than "published" because
in some circuits unpublished opinions may be treated as
authoritative.
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Counsel are reminded that their duty is fully discharged
without filing a petition for rehearing en banc unless the case
meets the rigid standards of subdivision (a) of this Rule and
even then the granting of a petition is entirely within the court's
discretion.

L
Paragraph (2) of this subdivision establishes a maximum

length for apetition. Fifteen pages is the length currently used
inseveral circuits. Each request for en banc consideration must
be studied by every active judge of the court and is a serious
call on limited judicial,.resources. The extraordinary nature of
the issue or the' threat to uniformity of the court's decision can
be established in most cases in less 'than fifteen pages. A court
may shorten the maximum length on a case by case basis but
the rule does not permit a circuit to shorten the length by local M;
rule. The' Committee has retained page limits rather than using
a word count similar to that in proposed Rule 32 because there
has not been a serious enoughproblem to justify importing the L
word count and S typeface requirements that may become
applicable to briefs into other contexts. r'

Paragraph (3), although, similar to (2),I is separate
because it deals with those instances in which a party files both
a petition for rehearing en banc under this rule and a petition
for panel rehearing under, Rule 40.

To improve the clarity of the rule, the material dealing
with filing a response to a petition and with voting on a petition
have been moved to new subdivisions (e) and (f).

Subdivision (c). Two changes are made in this
subdivision. First, the sentence stating that a request for a V
rehearing en banc does not affect the finality of the judgment
or stay the issuance of the mandate is deleted. Second, the
language permitting a party to include a request for rehearing
en banc in a petition for panel rehearing is deleted. The'
Committee believes that those circuits that want to require two
separate documents should have the option to do so.

Subdivision (e). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdivision (b). The only changes are stylistic; no substantive
changes are intended.
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Subdivision (f). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdivision (b).

Because of the discretionary nature of the en banc
procedure, the filing of a suggestion for rehearing en banc has
not required a vote; a vote is taken only when requested by a
judge of the court or by a judge who was a member of the
panel that rendered the decision sought to be reheard. It is not
the Committee's intent to change the discretionary nature of the
procedure or to require a vote on a petition for rehearing en
banc. The rule continues, therefore, to provide that a court is
not obligated to vote' on such petitions. It is necessary,
however, that each court develop a procedure for disposing of
such petitions because they will suspend the finality of the
court's judgment and toll the time for filing a petition for
certiorari.

Public Comments on Rule 35

Fourteen letters commenting upon the proposed amendments to Rule 35 were
received. One letter from an A.B.A. section, however, contained comments from two
of the section's committees. There were, therefore, fifteen commentators. Of the
fifteen commentators none expressed general opposition to the changes. Eight
expressed general approval of the amendments, but 4 of the 8 suggested some
revisions. Seven others also suggested revisions.

The comments were as follows:

1. Peter H. Arkison, Esquire
Suite 502
103 East Holly Street
Bellingham, Washington 98225-4728

Points out that there is an unnecessary double negative in both 35(b)(2) and
(3) ("excluding material not counted"). The paragraphs are also unnecessarily
wordy because they repeat "petition for rehearing and a petition for rehearing
en banc." He also suggests excluding "except by the court's permission"
because it is in Rule 28(g).

He suggests:
35(b)(2) "Rule 28(g) shall apply with a page limit of 15 pages for

a petition."
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35(b)(3) "For purposes of Rule 35(b)(2), a petition for panel
rehearing and a petition for rehearing en banc shall be
considered a single document regardless of whether they
are filed separately."

2. Robert L. Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

IJ
The Association suggests that 35(b)(1)(B) should be expanded to include an
additional consideration:

... or involves an issue which is one of first impression or on which
the prior law was unsettled in the circuit.

ID,
3. Donald R. Dunner, Esquire

Chair, Section of Intellectual Property Law
American Bar Association i
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submits comments from two of the section's committees:

One committee states that the 15-page limit "may be a bit too restrictive,
especially where both a petition for en banc review and a petition for panel
rehearing are filed. Perhaps 35(b)(3) could be further amended to provide
for additional pages upon leave of court." The committee states that the
remaining amendments "appear to be acceptable."

Another committee agrees that the distinction between a petition for
rehearing and a petition for rehearing en banc should be abolished but
disagrees that a panel decision needs to conflict with every other federal court
of appeals in order to "present a question of exceptional importance." If a
split is significant and the panel decision illuminates or heightens the conflict,
the proceeding may present a question of exceptional importance warranting
en banc treatment even when the decision joins one side of a preexisting
conflict.
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4. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington, D.C. 20006

NACDL welcomes the elimination of the distinction between a petition for
rehearing and a suggestion for rehearing en banc and approves expansion of
the grounds for rehearing to include intercircuit conflicts. It does not oppose
imposition of a uniform page length. But it does not see the point of
changing the spelling of "in banc" which conforms to the statutory usage.

5. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky endorses the proposed amendments.

6. Miriam A. Krinsky
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

"Wholeheartedly endorse[s]" the change so that a request for rehearing en
banc suspends the finality of a judgment and extends the time for filing a
petition for a writ of certiorari; the change eliminates a trap that is based
upon an ill-advised distinction.

Urges consideration of an amendment that clarifies the precedential value of
a panel opinion after rehearing en banc is granted. Most circuits either
automatically, or usually, vacate the panel opinion when en banc review is
granted; but the Ninth and Tenth Circuits presume that the three-judge panel
opinion remains in effect pending disposition of the case by the en banc court.
It may be undesirable to have, during the time the case is awaiting en banc
resolution, a number of district court judgments handed down based on a
panel decision that is likely to be modified.
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7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway rn
New York, New York 10019-5820

Supports the change in terminology from "suggestion' to "petition" for r
rehearing en banc. But objects to two features of the proposed amendments
to subpart (b).
a. Requiring in (b)(1) that the petition must explain that either the panel

decision conflicts with other decisions or involves a question of
exceptional importance implies that these are the only grounds for en
banc treatment. The circuits have used en banc rehearings when a
majority of the active judges believe that a panel decision is simply
wrong. Mr. Lacovara says that the rule should not purport to deprive
the circuits of this error-correcting capacity, even if the circuits are not
often inclined to use it.
He suggests deleting "either" from line 18 and "or" from line 27 on
page 17; striking the period on line 39 and inserting "or" and then
adding the following:
"(C) there are other specific and compelling reasons for the court en

banc to consider the matter."
b. Subsection (b)(1)(B) may imply that a circuit should not bother with

a decision unless it is out of line with "every other" circuit. That test
is too demanding and does not represent current, sound appellate
practice. It is the prerogative of the full court to have the opportunity
to decide, where there is otherwise an intercircuit conflict, whether to
align itself with the other side of the split-or to adopt another
approach-rather than acquiesce in the position taken by the panel. He
suggests amending lined 36-39 to read:

"decisions of [every] other federal courts of
appeals that have[as] addressed the issue....

Mr. Lacovara also questions the assertion in the Committee Note that, in
order for -a "petition" for rehearing en banc to extend the time for petitioning
for certiorari, the Supreme Court would have to amend its Rule 13.3. At
most, the commentary should indicate that it is not clear what effect the
Supreme Court would extend to the new characterization.

8. Mr. John Mayer
3821 North Adams Road
Bloomfield Hills, Michigan 48304

Suggests using the plain English term "full court" rather than in banc or en
banc.
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L 9. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Chief Judge Newman opposes three aspects of the proposed revisions.
a. He recommends deleting that portion of 35(b) which relates the

existence of a question of exceptional importance to a conflict among
circuits.
* He believes that the proposed wording states a bias in favor of

,r4 an in banc rehearing whenever the panel decision conflicts with aL decision of another circuit and it is. "not the business of national rule-
makers to construe the phrase 'exceptional importance,' which has

all been one of the two criteria" for a full court rehearing for decades.
L * "[Tlhe rule invokes its new test of importance whenever a

decision conflicts with the decision of just one other circuit." Whether
a court should rehear such a case in banc is best left to the sound
judgment of each court of appeals. 1!

b. The amendment of 35(c) will create confusion by dropping the
r sentence that makes it clear a suggestion for a rehearing in banc does

not stay the issuance of the mandate or affect finality. He suggests
that the Committee try to coordinate the effective date of the proposed
amendment to Rule 35(c) to coincide with an amendment to Supreme
Court Rule 13.3, or provide that the amendment to Rule 35(c) does
not become effective unless and until a corresponding change is made
in Supreme Court Rule 13.3

c. Chief Judge Newman states that the change in spelling from "in banc"
to "en banc" is extremely ill-advised. He would retain "in banc"
because it conforms to the spelling used in the statute, 28 U.S.C. §
46(c), and there should be a compelling reason supporting any such
variation. Second, "in banc" is a phrase of English words. Third, no
rule change should be made unless there are significant reasons for it.L The only reason given for the change is in the summary prepared by
the Administrative Office; the summary says that "en banc" is in "much

;7 wider usage among the courts." That is not a substantial reason.

10. Honorable Jerry E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk
Houston, Texas 77002-2598

Urges the committee to use a word count similar to that in proposed in Rule
32 rather than a page limit. He says that attorneys circumvent the page limits
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by using small typeface and single-spaced footnotes, etc. and that the problem
is serious enough to warrant attention in the rules.

Judge Smith suggests either that 40(b) require petitions to be in the form
prescribed in Rule 32(a) (with a corresponding changed to FRAP 32(b)) or
that the rule could permit circuits to implement a local rule to control the use
of compressed devices so as not to defeat the intent of the 15 page limit. He
further states that it is incongruous to retain restrictions for petitions for panel
rehearing but not for rehearing in banc.

11. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722

,Chicago, Illinois 606,04

Favors adoption of the changes and notes that Supreme Court Rule 13.3 will
need to be conformed so that a "petition" for rehearing en banc will extend
the time for filing a petition for certiorari.

12. Carolyn B. Witherspoon, Esquire
Office of the President U
Arkansas Bar Association
P.O. Box 3178 C

Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

13. Hugh F. Young, Jr.
Executive Director
Product Liability Advisory Council V
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091 C

The PLAC suggests clarification of 35(b)(1)(b) on two points:
a. that intercircuit conflicts are not the only questions of exceptional

importance that warrant en banc review; and
b. that a panel decision should not be required to conflict with every

other circuit.
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L 14. Michael Zachary, Esquire
Supervisory Staff Attorney
United States Court of AppealsL United States Courthouse
40 Foley SquareL. New York, New York 10007

Says it is unclear whether the language in (b)(1)(B) concerning a panel
decision that creates a split among the circuits (a) gives an example of a
proceeding that presents a question of exceptional importance and that the
courts are free to grant en banc consideration in other circumstances

| presenting questions of exceptional importance; or (b) represents the only
circumstance in which a question will be deemed of such exceptional
importance as to warrant en banc consideration. He suggests that the
Committee Note implies that the latter is true. Mr. Zachary does not state
a preference for one approach over the other, however, he suggests that the
Committee's intent should be clarified.
He also suggests that the Committee Note is unclear whether the intercircuit
conflict language applies only to (b)(1)(B) or also to (b)(1)(A). He suggests
that a sentence in the comment be amended as follows:

The second situation that may be a strong candidate for a
rehearing en banc is one in which the circuit persists in an
intercircuit conflict created by a pre-existing decision of the
same circuit ....

Gap Report on Rule 35

Two changes were made in the language of (b)(1)(B).
L. 1. The discussion of intercircuit conflict is labeled as an example of a

question of exceptional importance to avoid the implication that
intercircuit conflict is the only circumstance in which a question is
deemed of exceptional importance. In keeping with that change, the
parenthetical (appearing in the published draft) requiring citation to
conflicting cases was deleted.

L 2. The rule attempts to eliminate any suggestion that a court should grant
en banc reconsideration whenever there is an intercircuit conflict. New
language emphasized that a party may assert that the existence of
intercircuit conflict gives rise to a question of exceptional importance.

Paragraph (b)(3) was amended so that if a local rule requires a party to file
separate petitions for panel rehearing and petitions for rehearing en banc, the party
is not limited to a total of 15 pages.r4

4L
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Subdivision (f) was amended to say that "a judge" may call for a vote on a
petition for en banc consideration.

Stylistic changes were also made.

The Committee retained the "en banc" spelling despite some objections.
Although 28 U.S.C. § 46 has used "in banc" since 1948, even statutory usage is
inconsistent. Pub. L No. 95486, 92 Stat. 1633 authorizes a court of appeals having
more than 15 active judges to perform its "en banc" functions with some subset of the L
court's members. The "en banc" spelling is overwhelmingly favored by courts. A
computer search conducted in 1996 found that more than 40,000 circuit court cases
have used the term "en banc" compared with just under 5,000 cases (11%) that have
used the term "in banc.", When the search was confined to cases decided after 1990,
the pattern remained the same - 12,600 cases using "en banc" compared to 1,600
(11%) using "in banc." The Supreme Court has used "en banc" in 959 of its opinions
and "in banc" in 46 opinions., Indeed, the Suprem e Court uses "en banc" in its own
rules. See Sup. Ct. R. 13.3. The Committee decided to follow the spelling most
commonly used. l ,
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Rule 41. Issuanee of Mandatc; Stay of Mandate LJ
Mandate: Contents: Issuance and
Effective Date; Stay E l

1 (a) Datc of Issuance Contents. Unless the court r

2 directs that a formal mandate issue, the mandate

3 consists of a certified copy of the judgment. a

4 copy of the court's opinion, if any. and any

5 direction about costs.

6 LbI When Issued. The mandate of the court must.

7 issue 7 days afters the expiration of the time fo

8 filing a petition for rehearing unless such a

9 petition is filed or the time is shortened or

10 efgafged by erder. A certified copy of the

11 judgment and a copy of the opinion of the aout-,

12 if any, and any direction as to costs shallI

13 constitute the mandate, unless th eeurt directs

14 that a formal mandate issue. The court's

15 mandate must issue 7 days after the time to file

16 a petition for rehearing expires, or 7 days after

17 entry of an order denying a timely petition for

18 panel rehearing or rehearing en banc. or motion

19 for stay of mandate, whichever is later. The V
20 court may shorten or extend the time.
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l 21 (e) Effective Date. The mandate is effective when

fl 22 issued.

23 (b) Stay of Mandate Pending Petition for Certiorari.

24 Spart- who Sed a motion requesting a stay of

25 mandate pending petition to the Supreme Court

26 for a writ of certiorari must file, at the same

27 time, proof of service on all other parties. The

28 metien ust

29 (d) Staying the Mandate.

30 (1.) On Petition for Rehearing or Motion.

31 The timely filing of a petition for panel

32 rehearing petition for rehearing en bang.

33 or motion for stay of mandate, stays the

34 mandate until disposition of the petition

35 or motion, unless the court orders

36 otherwise.

37 .2) Pending Petition for Certiorari.

38 (A) A partY may move to stay the

39 mandate pending the filing of a

L 40 petition for a writ of certiorari in

'I", 41 the Supreme Court. The motion

42 must be served on all parties and
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43 must show that a petitien for -

44 eeirtierai the certiorari petition

45 would present a substantial

46 question and that there is good

47 cause for a stay.

48 "(B The stay eannot must not exceed

49 30 90 days, unless the period is 4

50 extended for good cause shiwt , or

51 unless the party who obtained the

52 stay files a petition for the writ and

53 so notifies the circuit clerk duringC

54 the period of the stay. tinless

55 during the period of the stay, a

56 notice from the clerk of the C

57 Supreme Court is filed showing

58 thAt the pa whe has obtained- th _e

59 stay has filed a petition for the writ

60 in-whieb In that case, the stay will 2

61 continues until final disposition by

62 the Supreme Court's final

63 disposition.

64 XQ The court may require a bond or
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65 other securitV as a condition to

66 granting or continuing a stay of the

67 mandate.

68 :D The court of appeals must issue the

69 mandate immediately when a copy

70 of a Supreme Court order denying

L 71 the petition for writ of certiorari is

L 72 filed. The ceurt may require a

73 bond or other security as a

74 enditien to the grant er

75 continuance of a stay of the

76 mandate

Committee NoteL
The rule has been restructured to add clarity.

Subdivision (a). The sentence describing the contents of
a mandate has been rewritten and moved to the beginning of
the rule; the substance remains unchanged from the existing

LI rule.

Subdivision (b). The existing rule provides that the
as mandate issues 7 days after the time to file a petition for panel

rehearing expires unless such a petition is timely filed. If the
F - petition is denied, the mandate issues 7 days after entry of the
_A- order denying the petition. Those provisions are retained but

the amendments further provide that if a timely petition for
rehearing en banc or motion for stay of mandate are filed, the
mandate does not issue until 7 days after entry of an order
denying the last of all such requests. If a petition for rehearing
or a petition for rehearing en banc is granted, the court enters
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a new judgment after the rehearing and the mandate issues
within the normal time after entry of that judgment.

Subdivision (c). Subdivision (c) is new. It provides that L
the mandate is effective when the court issues it. A court of
appeals' judgment or order is not final until issuance of the
mandate; at that time the parties' obligations become fixed.
This amendment is intended to make it clear that the mandate
is effective upon issuance and that its effectiveness is not
delayed until receipt of the mandate by the trial court or
agency, or until, the trial court or, agency acts upon it. This
amendment is consistent with the current understanding.
Unless the court -orders that the mandate issue earlier than
provided in the rule, the parties can easily calculate the
anticipated date of issuance and verify issuance with the clerk's
office. In those instances in which the court orders earlier
issuance of the mandate, the entry of the order on the docket
alerts the parties to that fact.

Subdivision (d) Amended paragraph (1) provides that
the filing of a petition for rehearing en banc or a motion for a
stay of mandate pending petition to the Supreme Court for a
writ of certiorari stays the issuance of the mandate until the
court disposes of the petition or motion. The provision that a
petition for rehearing en banc stays the mandate is a
companion to the amendment of Rule 35 that deletes the
language stating that a request for a rehearing en banc does not J
affect the finality of the judgment or stay the issuance of the
mandate. The Committee's objective is to treat a request for
a rehearing en banc like a petition for panel rehearing so that
a request for a rehearing en banc will suspend the finality of
the court of appeals' judgment and extend the period for filing
a petition for writ of certiorari. Because the filing of a petition
for rehearing en banc will stay the mandate, a court of appeals
will need to take final action on the petition but the procedure
for doing so is left to local practice.

Paragraph (1) also provides that the filing of a motion 7
for a stay of mandate pending petition to the Supreme Court
for a writ of, certiorari stays the mandate until the court
disposes of the motion. If the court denies the motion, the
court must issue the mandate 7 days after entering the order,
denying the motion. If the court grants the motion, the
mandate is stayed according to the terms of the order granting
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the stay. Delaying issuance of the mandate eliminates the need
to, recall the mandate if the motion for a stay is granted. If,
however, the court believes that it would be inappropriate to
delay issuance of the mandate until disposition of the motion
for a stay, the court may order that the mandate issue
immediately.

Paragraph (2). The amendment-changes the maximum
period for a stay of mandate, absent the court of appeals
granting an extension for cause, to 90 days. The presumptive
30-day period was adopted when a party had to file a petition
for a writ of certiorari in criminal cases within 30 days after
entry of judgment.; Supreme Court Rule 13.1 now provides that
a party has 90 days after entry of judgment by a court of
appeals to file a petition for a writ of certiorari whether the
case is civil or criminal.

The amendment does not require a court of. appeals to
grant a stay of mandate that is coextensive with the period
granted for filing a petition for a writ of certiorari. The
granting of a stay and the length of the stay remain within the
discretion. of the court of appeals. The amendment means only
that a 90-day stay may be granted without a need to show cause
for a stay longer than 30 days.

Subparagraph (C) is not new; it has been moved from
the end of the rule to this position.

Public Comments on Rule 41

Seven letters were received which comment upon the proposed amendments
to Rule 41. Two of the letters from A.B.A. sections, however, contained comments
from two of the sections' committees. There were therefore nine commentators. Six
of the commentators approved the amendments without reservation. Two other
commentators suggested revisions. One commentator made no substantive
comments. None of them expressed general disapproval of the proposed changes.

1. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611
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Mr. Dunner submitted the comments of two of the section's committees.

One committee makes no substantive comments.

Another committee says that the rule should state when a court's mandate will
issue if a petition for rehearing or rehearing en banc is granted. The
committee also suggests that in subpart (b) the party, and not the Clerk of the
Supreme Court, should have the burden of filing notice that the party has
obtained a stay.

2. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, NationalAssociation of Criminal C

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington, D.C. 20006 '4

Thanks the committee for responding to NACDL's suggestions to conform the C
presumptive duration of a stay of mandate to the 90-day period allowed for
filing a petition for a writ of certiorari.

3. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of two different persons.

a. Sydney Powell, Esquire, the Chair of the Appellate Law and Trial
Practice Committee of the Federal Litigation Section. Ms. Powell
commends the committee for clarifying that "the mandate is effective
when issued." fT

E J

b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section. Mr. Laponsky approves the proposed amendments.

4. Miriam A. Krinsky
Assistant United States Attorney V
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

Supports the proposed changes and in particular the amendment to subpart
(b) that changes the presumptive period for a stay to 90 days.
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5. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway

L New York, New York 10019-5820

r- Approves enlarging the stay-of-mandate period to 90 days in most cases.
Suggests language changes in lines 59-61 on page 29 to return to the existing
language (' tunless during the period of the stay, a notice from the clerk of the
Supreme Court is filed showing. . '") or to substitute new language ("If,
however, during the period of the stay, the clerk of the court of appeals
receives a notice from the clerk of the Supreme Court indicating that .... ")
Either formulation avoids the inaccurate implication that the Clerk of the
Supreme Court files papers in a court of appeals (that is the responsibility of
the clerk of the court of appeals; the Supreme Court Clerk does his filing at
the Supreme Court).

6. James A. Strain, Esquire
{ ...............Seventh Circuit Bar Association

219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Recommends adoption of the proposed amendments because they mesh with
the Supreme Court rules and assist counsel and eliminate unnecessary motion
practice.

Fr 7. Carolyn B. Witherspoon, Esquire
L Office of the President

Arkansas Bar Association
Lt ................P.O. Box 3178
L ............... Little Rock Arkansas 72203

(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

Gap Report on Rule 41

All but one of the changes are stylistic. The stylistic changes are the same as
those in the restyled rule published in April.

The one new change is in subparagraph (d)(2)(B). The language was changed
to make it clear that the party, not the Supreme Court Clerk, has the burden of
notifying the court of appeals when the party has filed a petition for a writ or

51



Advisory Committee on Appellate Rules
Rules for Judicial Conference

certiorari.
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L B. Proposed Amendments to Federal Rule of Appellate Procedure 5 and
5.1 and to Form 4 submitted for approval for publication.

L 1. Synopsis of Proposed Amendments

L (a) Existing Rules 5 and 5.1 are combined in new Rule 5;In Rule 5.1 was largely repetitive of Rule 5. New Rule 5 is intended to
r" govern all discretionary appeals from district court orders, judgments,

or decrees. Most of the changes are intended only to broaden the
language so that the Rule applies to all discretionary appeals. The
time for filing provision, for example, states only that the petition must
be filed within the time provided by the statute or rule authorizing the
appeal or, if no such time is specified, within the time provided by
Rule 4(a) for filing a notice of appeal. A uniform time -7 days - is
established for filing an answer in opposition or a cross-petition.

(b) Form 4 is substantially revised to obtain more detailed
information needed to assess a party's eligibility to proceed in forma
paupens.

2. Text of Proposed Amendments

PROPOSED AMENDMENTS TO THE FEDERAL RULES
OF APPELLATE PROCEDURE

L SUBMITTED FOR APPROVAL FOR PUBLICATION

1 Ruic 5. Appeal by Pcrmission Under 28 U.S.C. §

2 1<!92 (b)

3 (a) Petitionforpermien toppeal An appealfrom

4 an interlocutory order containing the statement

5 prescribed by 28 U.S.C. § 1292(b) may be sought by
-I

6 filing a petition fer permssion to appeal with the clerk

7 of the court of appeals within 10 days after the entry

8 such order in the district court with proof of sesee on
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9 all other parties to the action in the district court. An

10 order may be amended to include the prescibed

11 statement at any time, and permission to appeal may -be

12 sought within 10 days after entry of the order as

13 amended. Li
14 (b) Conten of pMW, areen The petition shall +

15 contain a statement of the facts neeessary to an

16 underrsta-nding ef the cont~roellng question of laI

17 determined by the order of the district court; a

18 stat.emet of the question itself; and a statement of the

19 reasons why a substantial basis exists for a difference ef

20 opin'i on the question and why an immediate appeal

21 may materially advance the termi-ation of the litigation.

22 The petition shall include or have anexed thereto a-

23 copy of the order from which appeal is sought and of

24 any findings of fact, conclsions of law and opinion

25 relating thereto. Within 7 days after service of the

26 petition an adverse party may file an anwer- in

27 opposition. The application and answer shall be

28 submitted without oral argumnent unless otherwise

29 efdered.

30 (c) Form of Papars; Number of Copies. AMl papers
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31 may be typewritten. An original and thre copies must

32 be filed unless the eeurt requires the filing of a different

33 number by local rule or by order in a particular case.

34 (d) Grant eof eemssion, cost bond; filing of rccorF

35 Within 10 days after the entry of an order- granting

36 permission to appeal the appellant shall (1) pay to the

37 clerk of the district court the fees established by statute

38 and the docket fec prescribed by the Judicial Conefernee

39 of the United States and (2) file a bond for costs-if

40 required pursuant to Rule 7. The clerk of the district

41 court shall notify the clerk of the court of appeals of4he

42 payment of the fees. Upon receipt of such notice the

43 clerk of the court of appeals shall enter the appeal upon

L 44 the docket. The record shall be transmitted and filed in

45 accordance with Rules 11 and 12(b). A notice of appeal

46 need not be filed.

47 Ruic 5.1. Appeal by Permission Under 28 U.S.C. §

48 636(e)(5)

49 (a) Pwtition for Leave to Appeal; AnsWer Or Ceros

50 Petition An appeal from a district court judgment,

51 entered after an appeal under 28 U.S.C. § 636(c)(4) to

52 a district judge from a judgment entered upn direction
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53 of a magistrate judge in a civil case, may be sought by

54 filing a petition for leave to appeal. An appeal on

55 petition for leave to appeal is not a matter of right, but

56 its allowane is matter ef .seund judicial diseretion.

57 The petition shall be filed with the clerk of the court of

58 appeals within the time provided by Rule 4(a) for filing

59 a notiec of appeal, with proof cf service on all parties to

60 the action in the district court. A notide ;f appeal need

61 net be filed. Within 14 days after service of the petition,

62 a party may fil an psitin or a cross

63 petitien.

64 (b) CGento of Petition; Answen. The petition for 2

65 leave to appeal shall ecntain a statement of the facts

66 necessafy to an understanding of the questions to be

67 presented by the appeal; a statement of those questions

68 and of the relief sought; a statement of the r-easow

69 in the epirein of the pefifiener- the appeal should be

70 allowed; and a copy of the order, deceree or judfament

71 complained f and a nion ormemor-andum r-elaig

72 thereto. The petition and answer shall be submitted to

73 a panel of judges of the court4 of appeals withut or-al

74 afgumefft unless ethefv~se or-der-ed-.
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75 (c) Fenh of Poperr, AA' CopiesAR papers

76 may be typewritten. An original and three copies must
L

77 be filed unless the court requires the filing of a different

78 number by local rule or by order in a particular case.

79 Id) Agetvanee-of the Appeal, Fees,- ost Bond;- Filng

80 of Recordl Within 10 days after the entry of an order

81 granting the appeal, the appellant shall (1) pay-to the

82 clerk of the district eeort the fees established by statute

83 and the docket fee prescribed by the Judicial Conference

84 of the United States and (2) file a bond for costs if

85 required pursuant to Rule 7. The clerk of the district

86 court shall notify the clerk of the court of appeals of the

87 payment of the fees. Upon receipt of such notice, the

88 clerk of the court of appeals shall enter the appeal upon

89 the docket. The record shall be transmitted and filed in

90 a rdane with Rules 1 and 12(b).

91 Rule 5 Appeal by Pennission

92 (a) Petition for Permission to Appeal.

93 X1 To request permission to appeal when an

94 appeal is within the court of appeals'

95 discretion, a party must file a petition for

: 96 permission to appeal. The petition must
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97 be filed with the circuit clerk with proof of

98 service on all other parties to the district-

99 court action.

100 .2) The petition must be filed within the time LI

101 specified by the statute or rule authorizing

102 the appeal or. if no such time is specified. 1

103 within the time provided by Rule 4(a) for

104 filing a notice of appeal. L
105 U3 If a party cannot petition for appeal unless

106- - -wr district court first enters an order

107 granting permission to do so or stating

108 that the necessary conditions are present.

109 i court order maybemened to

110 include the required statement an-the

111 time to petition runs fro nt of the L
112 amended order.

113 -LbI Contents of the Petition: Answer or Cross-

114 Petition.

115 .() The petition must include the following: E

116 XA the facts necessary to understand

117 the questi o resented: U
118 XB) the question itself:
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119 ,_ the relief sought:

120 4(Qj the reasons why. in the opinion of

121 the petitioner. the appeal should be

122 allowed - including reasons that

123 the, appeal is within the grounds. if

124 any. established by the statute or

A' 125 rule claimed to authorize the

126 appeal: and

127 'EX an attached copy of the order.

128 decree, or judgment complained of

129 and any related opinion or

130 memorandu-mincluding any stating

131 the district court's permission or

132 finding of any necessary conditions

133 to appeal. if required.

134 C(- A party may file an answer in opposition

135 or a cross-petition within 7 days after the

136 petition is served.

137 k3) The petition and answer will be submitted

L4' 138 without oral argument unless the court of

139 appeals orders otherwise.

C 140 (c! Form of Papers: Number of Copies. All papers
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141 must conform to Rule 32(a)(1). Three copies

142 must be filed with the original, unless the court

143 requires a different number by local rule or by 7
144 order in a particular case.

145 ,(d Grant of Permission: Fees: Cost Bond: Filing the C

146 Record.

147 XL) Within 10 days after the entry of the order

148 granting permission to appeal. the

149 appellant must:
L

150 ,) ,,pay the district clerk all required

151 fees: and L
152 X ;, file a cost bond if required under

153 Rule 7.

154 (2 A notice of appeal need not be filed but

155 the date when the order granting

156 permission to appeal is entered serves as

157 the date of the notice of appeal for

158 calculating time under these rules. L
159 j.) ,,The district clerk must notify the circuit

160 clerk once the petitioner has paid the fees. LJ
161 Upon receiving this notice, the circuit

162 clerk must enter the appeal on the docket.
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163 The record must be forwarded and filed in

164 accordance with Rules 11 and 12(c).

Committee Note

1 The amendment of Federal Rule of Civil Procedure 23,
2 under the power conferred by 28 U.S.C. § 1292(e), prompts the
3 amendment of this Rule 5 and the elimination of Rule 5.1.

7' 4 In 1992 Congress added paragraph (e) to 28 U.S.C.
L 5 § 1292. Paragraph (e) says that the Supreme Court has power

6 to prescribe rules that "provide for an appeal of an interlocutory
7 decision to the courts of appeals that is not otherwise provided

L 8 for" in section 1292. Federal Rule of Civil Procedure 23 has
rF 9 been amended to permit interlocutory appeal from an order

10 granting or denying class certification. Such an appeal is
11 permitted in the sole discretion of the court of appeals.

L 12 The Committee believes that the amendment of Civil
13 Rule 23 is only the first of what may eventually be several

C 14 interlocutory appeal provisions. Rather than add a separate
L 15 rule governing each such appeal, the Committee believes it is

16 preferable to amend Rule 5 so that it will govern all such
17 appeals.

18 In addition Rule 5.1 has been largely repetitive of Rule
19 5 and the Committee believes that its provisions could also be
20 subsumed into Rule 5. Although Rule 5.1 did not deal with an
21 interlocutory appeal, the similarity to Rule 5 was based upon

r 22 the fact that both rules governed discretionary appeals.
L

23 This new Rule 5 is intended to govern all discretionary
24 appeals from district court orders, judgments, or decrees. At
25 this time that includes interlocutory appeals under 28 U.S.C. §
26 1292(b), (c), and (d) and Federal Rule of Civil Procedure 23(f),
27 and the discretionary appeal under 28 U.S.C. § 636(c) from a
28 district-court judgment entered after an appeal from a judgment
29 entered on direction of a magistrate judge in a civil case. If
30 additional interlocutory appeals are authorized under § 1292(e),
31 the new Rule is intended to govern them if the appeals are
32 discretionary.

L

r- ~~~~~~~~~~~~61



Advisory Committee on Appellate Rules
Rules for Publication

33 Subdivision (a). Paragraph (a)(1) says that when
34 granting an appeal is within a court of appeals' discretion, a
35 party may file a petition for permission to appeal. The time for
36 filing provision states only that the petition must be filed within
37 the time provided in the statute or rule authorizing the appeal
38 or, if no such time isspecified, within the time provided by
39 Rule 4(a) for filing a notice of appeal.

40 Section 1292(b), (c), and (d) provide that the petition
41 must befiled within 10 days after entry of the order containing
42 the statement prescribed in the statute. Existing Rule 5(a)
43 provides that if a district court amends an order to contain the
44 prescribed statement, the petition must be filed within 10 days
45 after entry, of the amended order. The new rule similarly says
46 that i aparty cannot petition without the district court's
47 permission or statement that necessary circumstances are
48 present, the district, court may amend its order to include such
49 a statement ,and, the time to petition runs from entry of the
50 amended order, ,,,

51 The provision that the Rule 4(a) time for filing a notice
52 of appeal should apply if the statute or rule is silent about the
53 filing time was drawn from existing Rule 5.1.

VL
54 Subdivision (b). The changes made in the provisions in
55 paragraph (b)(1) are intended only to broaden them sufficiently
56 to make them appropriate for all discretionary appeals.

57 In paragraph (b)(2) a uniform time - 7 days - is
58 established for filing an answer in opposition or a cross-petition.
59 Seven days is the time-for responding under existing Rule 5 and
60 is an appropriate length of time when dealing with an
61 interlocutory appeal. Although existing Rule 5.1 provides 14
62 days for responding, the Committee does not believe that the
63 longer response time is necessary because an appeal under §
64 636(c)(5),is a second appeal and the party involved will have
65 had sufficient time to developa response or cross-petition.

66 Subdivision (c). Subdivision (c) is substantively
67 unchanged.

68 Subdivision (d). Paragraph (d)(2) to state that "the date
69 when the order granting permission to appeal is entered serves
70 as the date of the notice of appeal" for purposes of calculating
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71 time under the rules. That language simply clarifies existing
72 practice.
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Form 4. Affidavit to Accompany Motion for Permission to Appeal in Forma Pauperis

United States District Court for the District of

United States of America )
.- v. ) No.

A. B. )

Affidavit in Support of Motion to Proceed on Appeal in Forma Pauperis

I swear or affirm under penalty of perjury that because of my poverty I am unable to pay the
L docket fees of my appeal or to post a bond for them. I believe I am entitled to a different

result than that reached in the district court. My issues on appeal are:
[List the issues on appeal.]

L I further swear or affirm under penalty of perjury that the responses which I have made to the
r questions and instructions below relating to my ability to pay the fees for my appeal are true.

Instructions. Please complete all questions in this application and then sign it on the last
Or page. If the answer to any question is "O" or "none," or the question is "not applicable", so
L indicate by writing "O", "none", or "not applicable (N/A)". If additional space is needed to

answer any question or to explain your answer to any question, please use and attach a
separate sheet of paper identified with your name, the docket number of your case and the
number of the question.

1. Are you or your spouse currently employed? Yes No

2. If you or your spouse are currently employed, state the name and address of your
employer, the length of your employment with that employer, and your monthly gross pay.

A, Gross pay is pay before any taxes or other deductions are taken. If you have more than one
employer, please

r



Form 4. Affidavit Page 2 -- Docket Number:

provide the information requested below about the other employer(s) on a separate sheet of
paper and attach it to this application.

Yourself: Your Spouse:

Name and Address of Employer Name and Address of Employer

Length of Employment Length of Employment £
Years Months Years Months

Monthly Gross Pay $ Monthly Gross Pay $

3. If you are currently unemployed, state the date of your last employment and your monthly
gross pay during your last month of employment. Gross pay is pay before any taxes or otherdeductions are taken. L
Date of last employment (Month/Year) for yourself __spouse 7
Monthly gross pay during last month of employment $

4. State whether you or your spouse have received money from any of the following sources
during the past twelve months, and, if so, the average monthly amount from that source.
Adjust any money that was received weekly, bi-weekly, quarterly, semi-annually, or annually sto show the monthly rate.

Did you receive money from Average monthly amount during Amount expected next
any of the following sources past 12 months for you and your month Lduring the past 12 months? spouse if applicable. C

Spouse You Spouse Li
You

Self-employment Y/N _ $ $ $ $ F
Income from real property
(such as rental income) Y/N $ $ $ $ K
Interest and dividends Y/N_ $ $ $ $
Gifts Y/N $ $ $ $ i



Form 4. Affidavit Page 3 -- Docket Number:

Alimony Y/N $ $ $ $

Child Support Y/N $ $ $ _ $
Retirement income from sources
such as social security, private

. pensions, annuities, or insuranceL policies Y/N_ $ $ $ $
Disability payments such as social
security, other state or federal
government, or insurance Y/N $ $ $ $
payments

L Unemployment payments Y/N $ $ $ $

Public assistance payments such
as welfare payments Y/N $ $ $ $
Other sources of money
(specify: ) Y/N $ $ . $ $

V TOTAL $ $ $_

5. State the amount of cash you and your spouse have: $

State below any money you or your spouse have in savings, checking, or other accounts in a
bank or other financial institution.

Bank or Other Financial Institution: Type of Account Amount you Amount your
such as savings, have: spouse has:
checking, or CD:

\~~~~ ~ ~~~~ __ $ $ __

$ _ _ _ $ _

,,, ~ ~ ~~~~$ _ $ _

If you have funds in a prison or other similar institutional account, the Certified
Statement of Institutional Account for the Past Six Months at the end of this form must
be completed by the institution.

U.
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Form 4. Affidavit Page 4 -- Docket Number:

6. State below the assets owned by you and your spouse. Do not list ordinary household
furnishings and clothing.

17
Home Address: Value: $ _

Amount owed on mortgages and

_ _ _ _ _ _ _ _ __ liens: $
Other real Address: Value: $ p
estate Amount owed on mortgages and

liens: $ C

Motor vehicle Model/Year: Value: $ _

Amount owed: $ _

Motor vehicle Model/Year: Value: $ I

Amount owed: $ 7
Other Description: Value: $

Amount owed: $ _

7. State below any person, business, organization, or governmental unit that owes you or
your spouse money and the amount that is owed.

Name of Person, Business, or Amount Owed Amount Owed
Organization that Owes You or Your You: Your Spouse:
Spouse Money

_ _ _ _ _ _ _ _ _ _ _ _ _ _ ~~~~$ _ _ _ $ _

_ _ _ _ _ _ _ _ _ ~~~ ~ ~~$ _ _ $ _

8. State the individuals who rely on you and your spouse for support. Indicate their U
relationship to you, their age, and whether they live with you.

Name Relationship Age Does this person live with

you?

Yes No

_~~~~~~~~~~~



Form 4. Affidavit Page 5 -- Docket Number:_

____________ Yes No _

Yes No

______ Yes No

9. Complete this question by estimating the average monthly expenses of you and your
family. Show separately the amounts paid by your spouse. Adjust any payments that are
made weekly, bi-weekly, quarterly, semi-annually, or annually to show the monthly rate.

tsar You Spouse
Rent or home mortgage payment (include lot rented for mobile $ $
home)

Are real estate taxes included? Yes No
Is property insurance included? Yes No
Utilities: Electricity and heating fuel $ $

Water and sewer $ $
Telephone $ $

L Other $ $K Home maintenance (Repairs and upkeep) $ $
Food $ $
Clothing $ $
Laundry and dry cleaning $ $
Medical and dental expenses $ $
Transportation (not including car payments) $ $
Recreation, clubs and entertainment, newspapers, magazines, $ $
etc.

_ Charitable contributions $ $

ru



Form 4. Affidavit Page 6 -- Docket Number: __

Insurance (not deducted from wages or included in home X

mortgage payments) 7-

Homeowner's or renter's $ $ _ J
Life $ $ m

Health $ $ i
Auto $ $ _

Other $ $
Taxes (not deducted from wages or included in home mortgage
payments) (specify) $ Li

Installment payments

Auto: $ $

Credit Card: (name) $ $

Department Store: (name) $ $

Other $ $

Other $ $
Alimony, maintenance, and support paid to others $ $

Payments for support of additional dependents not living at

your home $ $
Regular expenses from operation of business, profession, or

farm $ $_

(attach detailed statement)

Other $ $ L

TOTAL MONTHLY EXPENSES $ $

L~i
10. Do you expect any major changes to your monthly income or expenses during the next
four months? Yes No _

If yes, describe.



Form 4. Affidavit Page 7 -- Docket Number: _____________
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Form 4. Affidavit Page 8 -- Docket Number: In'

11. Have you paid an attorney any money for services in connection with this case, including

the completion of this form? Yes No

If yes, how much? $ _ _

If yes, provide the name, address, and telephone number of the attorney:

Have you promised to pay or do you anticipate paying an attorney any money for services in

connection with this case, including the completion of this form? Yes No _ _

If yes, how much? $

If yes, provide the name, address, and telephone number of the attorney: L
LJ

12. Have you paid anyone other than an attorney (such as a paralegal, typing service, or r
another person) any money for services in connection with this case, including the completion

of this form? Yes No _

If yes, how much? $ X

If yes, provide the name, address, and telephone number of the person or service: C

Have you promised to pay or do you anticipate paying anyone other than an attorney (such

as a paralegal, typing service, or another person) any money for services in connection with

this case, including the completion of this form? Yes No

If yes, how much? $ t

F]



Form 4. Affidavit Page 9 -- Docket Number:

If yes, provide the name, address, and telephone number of the person or service:

LI

13. How much can you pay each month toward the docket fee for your appeal.

$

14. Please provide any other information that helps to explain why you are unable to pay the

L docket fees for your appeal.

L 15. State the address of your legal residence:

L

r Your daytime phone number:

(-)

Your age:
L

Years of schooling:r-
Your social security number:

LI
I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE UNITED

ii STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT. 28 U.S.C.

§ 1746, 18 U.S.C. § 1621.

Date: __ Signature: ___



Form 4. Affidavit Page 10 -- Docket Number: _ _ _

r,

CERTIFIED STATEMENT OF INSTITUTIONAL ACCOUNT

This is to certify that the movant has on deposit drawable funds in the amount of 7
In the past six months, the balance in movant's account is certified as follows:

Month: Amount:

$ ,

$ C

_ _ _ _ _ _ _ _ _ _ _ $ _ _ _ _ _ _ _ _

$ ~~~~~~~~~~~~~~Lri

_ _ _ _ _ _ _ _ _ _ _ $ _ _ _ _ _ _

$ _

A certified copy of the statement of movant's account (or institutional equivalent) is attached. 7
Date: Signature of Authorized Officer:

Title: L)

ORDER

Docket number: r
Let the applicant proceed without prepayment of fees or posting a bond for them.

District Judge V
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L Advisory Committee on Appellate Rules
Information Items

II. INFORMATION ITEMS

A. Restyled Rules

The packet of restyled rule was published in April. Public hearings are
scheduled for July 8 in Washington, D.C., and August 2 in Denver, Colorado.E Because the comment period does not close until the end of the year and the
Advisory Committee does want to begin any new projects until the close of

I[ that comment period, the Advisory Committee does not plan to hold a fall
meeting.

7 B. Other Activities

Draft minutes of the Advisory Committee's April meeting and May
telephone conference are attached. In addition, a copy of the Advisory

L Committee's table of agenda items is also attached.

L

L

F

t

1 ~~~~~~~~~~~~64



F
fl

Li

fl,

rn

I ~~~~~~~~~ I

F

F

[7
E

FT



DRAFT
MINUTE OF THE MEETING

OF THE ADVISORY COMMITTEE ON APPELLATE RULES
APRIL 15, 1996

Judge James K. Logan called the meeting to order on April 15, 1996, at
8:30 a.m. in the Fairmont Hotel in San Francisco, California. In addition to
Judge Logan, the Advisory Committee Chair, the following committee members
were present: Judge Will L Garwood, Judge Alex Kozinski, Mr. Michael
Meehan, Mr. John Charles Thomas, and Judge Stephen Williams. Mr. Robert
Kopp attended the meeting on behalf of Solicitor General Days. Judge
Alicemarie Stotler, the Chair of the Standing Rules Committee, and Judge Frank

L Easterbrook, the liaison member from the Standing Committee, were both
present. Mr. Patrick Fisher, the Clerk for the Tenth Circuit, ,attended on behalf
of the clerks. Mr. Peter McCabe, the Committee Secretary, and Mr. John Rabiej,
Chief of the Rules Committee Support Office, were, present. Ms. Judith
McKenna of the Federal Judicial Center was in attendance. Chief Justice Pascal
Calogero, a member of the Advisory Committee, joined the meeting later in the
morning. Mr. Cole Benson, the Supervising Deputy of the Ninth Circuit Clerks,

7 attended as a guest.

L ,
Judge Logan noted the recent publication of the restyled rules and thanked

all the committee members once again for all their hard work on that project. He
L) announced the public hearings scheduled on July 8 in Washington, D.C. and

August 2 in Denver, Colorado. Judge Logan invited all committee members to
attend the hearings.

The minutes of the October 1995 meeting were approved as submitted.

Judge Logan then asked the reporter to begin discussion of the proposed
rule amendments that had been published in September 1995.

Rule 26.1

Rule 26.1, as published, was divided into three subdivisions to make it
L more comprehensible. The rule continued to require disclosure of a party's

parent corporation but the amendments deleted the requirement that a corporate
party identify subsidiaries and affiliates that have issued shares to the public. The
amendments, however, added a requirement that the party list all its stockholders
that are publicly held companies owning 10% or more of the stock of the party.

Eleven letters commenting on the proposed amendments were received;
the letter from the American Bar Association Section of Intellectual Property,
however, included separate suggestions from two committees so there was a total
of 12 commentators. Of the 12, four supported the amendments, none generally
opposed the amendments, but 8 suggested revisions.

.-



The Advisory Committee had specifically requested that the Committee on
Codes of Conduct review the proposed amendments. The Committee on Codes
of Conduct approved the proposed draft. Given that approval, the new draft
prepared by the reporter at the close of the comment period did not make any
fundamental changes in the disclosure requirements. Specifically, the requirement
that a party disclose "subsidiaries" and "affiliates" was not renstated even though 2
of the commentators urged reinsertion of that requirement.

The new draft also continued to require disclosure of a stockholder that''
owns 10% or more of the party's stock if the stockholder is publicly held. One&`
commentator said that this provision "!over-extends" the, assumption of
disqualification because ,a judgei's' interest may be extremy minimal. The
disqualification 'statute is,. ihowerver, quite demanding.i The statute requires a judge
to disqualify himself or herself if the Ju ge has a fncial nterest" in a party
"however small" the interest may be, ifthe, interest cold be "substantially affected
by the outcome ,of the proceeding 4

The new draft did not require the party, to disclose all of the party's,
stockholders that are publicly held- (as one commentator suiggested) but continued
only to require disclosure of those corporations that own 10%o of the party's stock.
The ten percent threshold makes the judge's interest in the stockholder a financial
interest in the party. The new draft made it clear that; the rule applies only when
a single corporate stockholder owns at least 10%c of the paty's stock.

The new draft also required 'disclosure of"'all of a paity's parent
corporations rather than "any" parent corporation. The intent of the change was
to require disclosure of grandparent and great-grandparent corporations. LI
Corresponding changes were made in the CommitteeiNoted l

One of the members stated that the definition of a parent corporation is E
crucial. Although it was noted that the SEC has a fairly precise definition, the
consensus was that in this context it is not necessary to make the definition more
scientific by designating the percentage ownership that makes one corporation a
parent of another. Nor was there sentiment that the rule needs to be expanded
beyond corporations to other organizations. None of the members were familiar
with instances in which a judge has been unable to ascertain the judge's interest in L
limited partnerships, etc.

With regard to the suggestions that the rule should continue to require L
disclosure of subsidiaries and affiliates, it was noted that none of the persons who
suggested retention of that disclosure requirement had been able to identify an
instance when failure to provide disclosure would be problematic.

The new draft was approved unanimously. It was agreed that the changes L

2



made after publication were not substantial and that there was no need to
republish the rule.

Rule 29

The rule governing amicus briefs was entirely rewritten prior to
publication. The former rule granted permission to conditionally file an amicus
brief with the motion for leave to file. The published rule required the brief to
accompany the motion. In addition to identifying the applicant's interest and the
reasons why an amnicus brief is desirable, the published rule required that the
motion state the relevance of the matters asserted to the disposition of the case.
The published rule also specified the contents and form of the brief. The
published rule limited an amicus brief to no longer than one-half the maximum
length of a party's principal brief.

Seventeen commentators submitted statements about the proposed rule.
Of the seventeen, none generally opposed the amendments; 3 supported the
amendments without reservation; 13 suggested revisions; and 1 made no

7 substantive comment.

Seven of the commentators who suggested revisions were unhappy with the
provision limiting an amicus brief to one-half the length of a party's brief. The

L. new draft prepared at the close- of the comment period did not change the limit
except to provide 1) that permission granted to a party to file a longer brief has
no effect upon the length of an amicus brief, and 2) that a court may grant an

LX amicus permission to file a longer brief.

"A 7 Four commentators opposed the requirement that the brief accompany a
motion for leave to file. The new draft deleted that requirement so that the cost
of preparing a brief need not be incurred unless the amicus knows that it will be
permitted to file its brief.

The existing rule requires an amicus curiae to file its brief "within the time
allowed the party whose position as to affirmance or reversal the amicus brief will
support" unless: 1) all parties otherwise consent, or 2) the court for cause shown
grants leave for later filing. The published rule dropped the exception based
upon consent of all parties, but otherwise left the time for filing the brief
unchanged. Four commentators opposed the requirement that the brief be filed
within the time allowed the party being supported. Because the Committee had
spent considerable time on the timing issues when developing the published
amendments, the new draft did not adopt any of the alternative approaches
suggested by the commentators and retained the same filing schedule as theE published version.

a 3
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Both the existing and the published rules permitted the filing of an amicus K
brief by leave of court or when the brief is "accompanied by written consent of all
parties." Rather than requiring the applicant to file the written consent of all the
parties,' the new draft adopted the suggestion that it would be sufficient to submit
a statement that all parties consent to the filing of the brief.

In subpart (a) of the new draft, the District of Columbia was added to the ;

list of entities allowed to file an amicus brief without consent. The new draft also
made it clear in subpart (f) that an amicus may request leave to file a reply.

The Committee began its discussion by considering the length provisions at
lines 56-62 of the new draft and the intersection of that provision with the time
for filing. One member reiterated some of the arguments advanced by the
commentators who urged the Committee to increase, the length. He argued that
an amicus does not always have an opportunity to rpeview the party's brief; that
the party and the amicus may not agree about the way to approach the issues;
and, in instances in which the amicus is a better advocate than the party, the
amicus brief may become the equivalent of one of the main briefs in the case.
He further noted that the length limitation interrelates with whether or not the
amicus must file at the same time as the party or is permitted to file later., The
shorter limitation is more acceptable if the amicus files after the party being
supported

Another member responded that the most helpful amicus briefs are short L
and to the point.

Two other members responded to the suggestion that a staggered briefing
schedule should be considered. They stated that in their experience the party and
the amicus ordinarily work cooperatively. They argued, therefore, that the rule
should not delay the briefing schedule.

Other members said that they were persuaded by those who argued that if
the amicus brief must be short and not repetitious of the party's brief, the amicus
should have some short period of time after the party's brief is filed to fine-tune
the amicus brief.

A vote was taken on the substantive question of whether an amicus should
be permitted to file after the party being supported. The vote was 5 in favor of
the staggered schedule and two in opposition. Accordingly the language at lines
66-70 of the redraft was amended ton state: 7

The brief shall be filed no later than 7 days after the principal brief of the
party being supported is filed. An amicus curiae who does not support
either party shall file its brief no later than 7 days after the appellant's or
petitioner's principal brief is filed.

4



That new language was approved unanimously. The passive voice - "is filed" -
was used deliberately. The filing date of a brief is a bit confusing. A party or
amicus can send its brief to a court for filing; although it is timely under Rule 25
if mailed within the filing time, it is not filed until the court receives it. It would
be incorrect to say that the brief is due 7 days after "the party files" its brief
because filing is done by the court not by the party. It was understood that the
amicus may need to contact the court in order to ascertain the filing date.

One member suggested that with a staggered briefing schedule the amicus
should be required to effect same day service of the brief on the parties so that
the party has sufficient opportunity to address in its responsive brief the issues
raised by the amicus. The suggestion was not adopted, however, because same
day service on out-of-town parties is possible only by fax and even that may not
be possible. Fax machines are not always operational and even when they are,
they are often busy.

The language of lines 56-62 was redrafted and unanimously approved. As
amended those lines read as follows:

Except by the court's permission, an amicus brief may be no more than
one-half the maximum length of a party's principal brief that is authorized
by these rules. If the court grants a party permission to file a longer brief,
that extension does not affect the length of an amicus brief.

Lines 73 and 74 of the redraft were amended to read as follows: "Except
by the court's permission, an amicus curiae may not file a reply brief." The
published draft had said that an amicus "is not entitled to file a reply brief." The

L. "is not entitled" language carried the implication that an amicus could seek
permission to file a reply. But with the addition of the introductory phrase -

T7, "except by the court's permission' - the opportunity to} seek the court's permission
L is made express and the "may not file" language is appropriate.

The discussion then turned to lines 35-38 of the redraft. The redraft said:
L' "In addition to the requirements of Rule 32, the cover shall identify the party or

parties supported or indicate whether the brief supports affirmance or reversal."
(emphasis added). One member suggested replacing the word "or" with "and" so
that both types of information are required. In the rare instances in which the
amicus does not support any party, the amicus could simply so indicate. That
change was approved by acclamation.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Lines 23-27 of the redraft make a post-publication change. The published
V rule, like the existing rule, said that an amicus may file a brief only with the
L court's permission or if the brief is accompanied by the written consent of all the

parties. Three commentators suggested changing the provision dealing with
L. consent of the parties. The redraft eliminated the need to file the other parties'

5
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written consent and provided that it would be sufficient for the brief to state that
all parties have consented to its filing. The Committee accepted that change but
amended those same lines to improve the syntax. As amended lines 23-27 read as
follows: "Any other amicus curiae may file a brief only by leave of court or if the
brief states that all parties have consented to its filing."

The Committee then discussed the time for an amicus to file its motion for
leave to file. One member proposed that lines 28 and 29 should state that -the
motion may, be filed on or before; the, date the ainicus brief is due. It was pointed C
out that in some circuits any such motion is held until the case is assigned to the
panel and, therefore,,ithe, Iwould-bel amicus does not get a response to the motion
until, after the brief,lis presented forlfiiling. [,Thei, Committee decided, by a vote of 5 V
in favor and,,2 abstentionsto" returnatli'nes 28-29 andlines 63-64 to the,
published draft and, require that thebriefl accompany the, motion. That means 2
that the motion must be filed no later than the time for filing the brieb I

With regard to participation of an amicus in oral argument, the language of
lines 76-78 was amended. The Committee agreedthat it is common to allow an.
amicus to participate in oral argument when 'the party being supported cedes
some of its time to the amilcuas,; The Committee, however,wanted'to retain court
control over the ability of an amicus to, participate rather than permitting an L
amnicus to participate whenever a party is willing to cede some of its time.
Leaving the final decision in the court's hands may lessen the ability of an amicus
to exert undue pressure on theparty. T4hIe' published rule said that a motion to L
participate is granted, only for "extraordinary reasons." The Committee agreed to
change the language to more accurately reflect current practice. As amended K
subpart (g) says:" "%`1!AnL amicus curiae may participate in oral argument only with
the court's permission." The reporter wa asked to prepare an- accompanying
change in the Cottee Notedindicating fthatunless a party is willing to cede
some of its time to the amicusL, iralargumnt by an amicus will only dbe permitted
in extraordinary circumstances.

Rule 35

The proposed amendments to Rule 35 treat a request for a rehearing en
banc like a petition for panel rehearing so that a request for a rehearing en banc
will suspend the finality of a court of appeals' judgment and extend the period for |
filing a petition for writ of certiorari. The sentence in the existing rule stating
that a request for rehearing en banc does not suspend the finality of the judgment
or stay the mandate was deleted. ;The term "suggestion" for rehearing en banc V
was changed to "petition for rehearing en banc."

Fifteen comments on the proposed amendments were received. Six of the V
6
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commentators addressed the criteria for granting a rehearing en banc. Because
these provisions had been the subject of careful negotiation among the Committee
members, the only post-publication changes recommended by the reporter were

L intended to: 1) make it clear that intercircuit conflict is only one example of a
question of "exceptional importance," 2) eliminate any implication that a court
should grant en banc reconsideration whenever there is an intercircuit conflict,
and 3) avoid the implication that a case cannot present a question of exceptional
importance unless it conflicts with every other federal court of appeals.

Justice Calogero, who had experienced travel delays, joined the meeting.

Judge Logan began the discussion with the "spelling issue,," that is with the
change from "in banc," as used in the existing rule, to "en banc" as used in the
published draft. On a vote to retain the "en banc" spelling, 6 members voted inK favor of that spelling and one abstained. The Committee generally expressed
hope that the spelling question not become an issue that might prevent the rest of
the proposed changes from moving forward. The reporter had prepared a new

L paragraph for insertion in the Committee Note which would explain the reason
for the change. The Committee decided that the explanation should be part of
the Advisory Committee's report to the Standing Committee, but not part of the
Committee Note accompanying the rule.

r The Committee then turned its attention to the changes made in part
(b)(1)(B) dealing with the "exceptional importance" criteria. The redraft struck
the word "every" at the end of line 37, so that the intercircuit conflict example
said that' a proceeding may present a question of exceptional importance "if it
involves an issue as to which the panel decision conflicts with the authoritative
decisions of other] federal c rts of appeals that have addressed the issue." The
published draft had limited the example to instances in which the panel decision

L conflicts with the authoritative decisions of every other federal court of appeals.'
The dropping of the word ''every" was responsive to a comment that objected to
the implication that a court should grant en banc rehearing whenever a panel
decision conflicts with the decision of .even a single other circuit. It was noted,
however, that dropping the word "every" also cuts the other way and may imply
the desirability of an enlbanc hearing even when lthe panel decision only joins one
side of an already existing conflict. The Committee voted unanimously to return
lines 37 through 39 to the wording used in the published rule. Those lines having
been changed, subparagraph (b)(1)(B) was approved unanimously.

One member was concerned that the rule does not authorize a court to
hold an en banc hearing to correct an error. Others responded that a party
seeking an en banc hearing for such a purpose argues that the proceeding involves
a question of "exceptional importance."

7



Lines 8-10 were amended to read: "en banc consideration is necessary to
secure or maintain uniformity of.the court's decisions; or". That change
eliminatesthe phrase "consideration by the full court" which the Committee found
inconsistent with the statutory authorization, for, en banc consideration by less than
all the members of a court (i.e. the: mini en banc hearings authorized in the Ninth
Circuit).

Discussion, then turned' to lines, 47-52, which state that whena dparty files,
both a petition for panel rehearing and a petition for rehearing en ba'ac, together L
they cannot exceediS, pages even if they are filedoseparately. It was'pointed out
that some circuits require the use of two separate documents and in such circuits
it would be difut to include all necessary information inboth documents and L
meet the,15 pagelit.l The Committee, therefore, unanimously voteddto amend
line 52 fby, adding the words f' t nless separatefg is requredrby~ ocal rule,"

There was discussion of the ,retentionwof page'" Biyms inI thisvire as
contrasted withith proposed Jimits in Rule 32 that are based upqnwo rd or,,,
character counts' The consensgs lwas that"te additional compliaihons& of the L
Rule 32,methods, including attrmey certificationlelof he ength ,14re'notinecpessary
in this context. i"Ij 6i1

Lines 89-92 of the redraft were amended. The redraft: said that a vote
need not be,,taken on a petition for rehearing jen banc unless a Judge in regular
active service or any other member, of the panel that rendered the decision calls V
for a vote on the petition. It was noted,-that at least one circuit permits a senior
judge to call for a vote even though a senior du1ge,,cannot vote, on the petition.
The statute is silent about wholcan call for a vote on tet petition even though the
statute prohibits a senior judge from voting on the petition upnless he, or she was a
member of the panel rendering the, decision. It is Judicial Conference policy that
senior judges should be treated like active judes to the Bnt consistent with
statute. The Committee unanimously approved changing line 91 'so that "a judge"
can request ,a vote. It was decided that it wasuncessary to discuss that change
in the Committee Note. , '.

With regard to the Committee Note it was decided to delete all references
to specific local rules. As local rules change over time, the citations become
obsolete. " .

Also, the portion of the Committee Note explaining subdivision (c), which
discusses the interrelationship between the changes in Rule 35 and Supreme
Court Rule 13.3, was deleted. The Committee Note, as published, said that the
changes in Rule I35 did not mean that the filing of a request for a rehearing en
banc would extend the time for filing a petition for writ of certiorari and that
amendment of Supreme Court Rule 13.3 would be necessary to accomplish that

8



L objective. The Committee agreed with the commentators who felt that the
proposed changes arguably would have that effect. Supreme Court Rule 13.3 says
if a "petition for rehearing" is timely filed the time to file a petition for a writ of
certiorari runs from the date of the denial of the petition or, if the petition is
granted, from the entry of judgment. The Supreme Court Rule further says that a
r"suggestion ... for a rehearing en banc is not a petition for rehearing within the

L. meaning of [Rule 13] unless so treated by the United States court of appeals."
The Committee believed that the change in name from "suggestion!' for rehearing
en banc to "petition" for rehearing arguably affected the desired change in the

L time for filing a petition for certiorari. It was, however, the Committee's intent
to inform the Supreme Court that amendment of its Rule 13.3 would help prevent
potential confusion.

I' Rule 41

In keeping with the objective of the amendment to Rule 35 that a request
for a rehearing en banc be treated like a request for a panel rehearing, the
published amendments to Rule 41 provided that the filing of a petition for
rehearing en banc or a motion for a stay of mandate pending petition to the
Supreme Court for a writ of certiorari delay the issuance of the mandate until the

L court disposes of the petition or motion. The published rule also provided that a
mandate is effective when issued. The published rule further provided that the

L presumptive period for a stay of mandate pending petition for a writ of certiorari
would be 90 days.

Nine commentators submitted letters discussing Rule 41. Six of them
approved the amendments without reservation. One made no substantive
comments. Two suggested revisions.

The post-publication redraft adopted the suggestion that the language of
the rule be modified to make it clear that the party, not the Supreme Court Clerk
has the burden of notifying the court of appeals when a petition for certiorari has
been filed.

The other suggestion, that the rule should specify when the mandate issues
if a petition for rehearing or a petition for rehearing en banc is granted, resulted
in an addition to the Committee Note.L

Lines 48-57 were amended by the Committee to reflect the fact that
ordinarily the court of appeals learns about the filing of a petition of certiorari by
telephone conversation with the office of the Clerk of the Supreme Court. The
actual notice that a cert petition has been filed is often not received until after
the original stay has expired. As amended those line read:

9
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The stay shall not exceed 90 days, unless the period is extended for good'
cause, or unless the party who obtained the stay files a petition for the writ
and so notifies the circuit clerk during the period of the stay.

Rule 41, as amended, was approved for submission to the Standing
Committee. "

Need for Republieation?9_

Judge Logan then asked whether any of the post-publication changes made LI
to the rules were substantial if so, those rules must be republished. Only the,
staggered briefing schedule for amicus brief was discussed as possibly substantial. L
The Committee consensus, however, was that because the changes made would
not extend the briefing schedule, even that change did not require republication.

Timing?

Judge Logan asked the Committee to consider, in light of the recent
publication of the restyled rules, the time at which these rules should be moved
forward to the Standing Committee and the Judicial Conference.

Judge Logan recommended sending them forward this summer because
delaying would put these changes on the same schedule as the restyled rules.
There are already 3 rules in the restyled packet that contain substantive changes. V
If these 4 are delayed, then the packet would contain 7 substantively altered rules.
If the restyled packet were to fail, then these 7 rules would be further delayed
another year. -

Committee reaction was mixed. Several members said that it is easier to p
have changes come all at once. Another member urged going forward now
because we do not know what the reaction will be to the restyled rules. If the
restyled rules become very controversial, the substantive changes proposed in the
4 rules dealt with at this meeting may be unduly delayed. L

A motion was made to submit the rules to the Standing Committee for its
approval but to ask the Standing Committee to hold these rules and send them to
the Judicial Conference with the restyled rules. It was noted that there are
changes in the 4 rules dealt with at this meeting that are not reflected in the
restyled rules. It would be easier to reconcile the rules all at once. Indeed, if L
these 4 rules were to become effective on December 1, 1997, they would need to
be amended again on December 1, 1998, if only to change "shall" to "must." The
only urgent problem addressed in the 4 rules is the timing trap created by the
current difference between a petition for panel rehearing and a suggestion for
rehearing en banc. Even that problem is cured in many circuits by local practice L
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that automatically treats a suggestion for rehearing en banc as containing a
petition for panel rehearing. The motion passed by a vote of 5 to 3.

L
Form 4

L Mr. William K Suter, the Clerk of the Supreme Court, wrote to the
Committee to recommend amendment of Form 4, the affidavit that accompaniesL a motion to proceed in forma pauperis. Mr. Suter suggested that the form is
deficient in several respects. Judge Logan had asked Mr. Fisher to prepare a
draft of a more complete form.

The Committee spent only a brief time considering the draft when it
decided that it wanted to make more sweeping changes and that attempting to
rewrite the form on the floor of the Committee was unwise. It was suggested that
Mr. Fisher use the form developed by the IFP pilot project in bankruptcy as a
model for a new draft for later consideration. It was also suggested that special
effort be taken to use simple, clear language.

Judge Stotler said that there is a need across the judiciary for a generic
a, IFP/CJA form. She was uncertain whether the development of such a form falls

within the jurisdiction of the FRAP Advisory Committee or any of the rules
committees, but the need exists nonetheless. She further noted that the
development of such a form must be undertaken with the understanding that any
such form could be fertile ground for discrimination suits and thus one needs to
give careful consideration to the information that is actually essential. The project
may be a very large one. Tbe CJA form was developed by the Defender Services
Committee.

Given the possible delay of this project, Judge Logan introduced the topic
of the need for a fall meeting. The Advisory Committee had earlier decided to
delay any new projects until at least the completion of the publication period for

L the restyled rules. Since that period does not conclude until the end of
December, Judge Logan and Mr. Rabiej had earlier discussed the possibility of
not holding a fall meeting. Would consideration of a new Form 4 create a need
for a fall meeting? It was suggested that this sort of item could probably be
handled by mail or by conference call. A phone conference was scheduled for
May 1 at 4:00 EDT.

Judge Stotler pointed out that amendment of the FRAP forms currently
requires compliance with the full Rules Enabling Act procedures followed for
amendment of the rules. In contrast, Bankruptcy Rule 9009 confers on the
Judicial Conference the power to approve bankruptcy forms without the need for
approval from the Supreme Court and Congress. Bankruptcy Rule 9009 says:

C ~~~~~~~~~~~~~11



The Official Forms prescribed by the Judicial Conference of the United
States shall be observed and used with alterations as may be appropriate.
Forms may be combined and their contents rearranged -to permit
economies in their use. The forms shall be construed to be consistent with
these rules. (emphasis added)

She wondered whether the FRAP should have a similar provision. Adoption of
any such FRAP provisionrwould not affect adoption of this particular form, but LJ
could make future changes easier.

The Committee 'noted that bankruptcy forms present unique problems V
because the bankruptcy forms are mandatory and they are keyed at many points
to the statutes which Congress has frequently amended. Without the ability to ' [
quickly change the forms following a statutory amendment, there would be-
substantial confusion. -

FRAP Form 4 is not mandatory for a party seeking to proceed ifp in the
court of appeals. FRAP 24(a) says that'a party desiring to proceed ifp in the
court of appeals shall file a motion "showing, in the detail prescribed, by Form 4 L
of the Appendix of Form, the party's inability to pay fees and costs or to give
security . . .", FRAP Form 4 is, however, mandatory for a party seeking to
proceed ifp in the, Supreme Court. Supreme' Court Rule 39 says that a party,
seeking to proceed ifp in the Supreme Court "shall file a motion for leave to do
so. . . in the form prescribed by the Federal Rules of Appellate Procedure, Form
4.11

Other thanTFRAP Form 4 the other forms are so bare bones that the
consensus was that they are unlikely to need amendment. 1

Civil Rule 23(f) Interlocutory Appeals C

At its spring meeting, the Civil Rules Advisory Committee planned to
consider amendments to Rule 23. The proposed amendments would add the L
following provision to Rule 23:

(f) Appeals. A court of appeals may in its discretion permit an appeal 7
from an order of a district court granting or denying a request for i
class action certification under this rule if application is made to it
within ten days after entry of the order. An appeal does not stay
proceedings in the district court unless the district judge or the court
of appeals so-orders.

At present FRAP deals with permissive appeals in Rule 5 (dealing with
appeals under 28 U.S.C. § 1292(b)) and Rule 5.1 (dealing with the 'second appeal
from a judgment entered upon direction of a magistrate judge). None of the
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L existing rules would govern the new 23(t) appeals; The reporter prepared two
drafts for the Committee's consideration. The first included the 23(f) appeals
within Rule 5.1. (Because Rule 5 has provisions relating to specific features of §L 1292(b) appeals, the 23(f) appeals did not fit as well into Rule 5.) The second
was a separate draft Rule 5.2 dealing exclusively with 23(f) appeals.

The Committee fairly quickly decided that it would prefer to combine
Rules 5 and 5.1 and broaden new Rule 5 so that it would cover all discretionary
appeals. The Committee members said that the Rule 23(f) proposal is likely only
the first of possibly several rule changes that would authorize interlocutory
appeals and it would be preferable to try to handle all of them with a generic
rule. The Committee asked the reporter to prepare such a draft for consideration
during its upcoming telephone conference call.

The reporter noted that Rules 5 and 5.1 provide different time periods for
filing a response to a petition for leave to appeal. Rule 5.1 provides a 14-day
period for filing a response to a petition under § 636(c)(5) whereas Rule 5 gives
only 7 days for filing a response to a petition for leave to appeal under § 1292(b).
There does not appear to be a statutory basis for the 14-day response period in
Rule 5.1; it may be based, however, upon the 14-day response period provided in
Civil Rule 74(a), governing an appeal to a district court from a decision made by
a magistrate judge. A preliminary vote was taken on the response time that
should be included in the generic draft. Although there was some support for 10-
day or 14-day periods, more members preferred a 7-day period than any other.
Given that the petition itself must be filed within 10 days after entry of the order,
there was some sentiment that it would be anomalous to give a longer response
period. Also since the rule would deal with interlocutory appeals and with the
second appeal from a magistrate's decision, a longer period did not seem either
necessary or desirable.

Rule 22

Judge Logan reported that a senate bill that would amend FRAP 22, along
with making statutory changes regarding habeas and § 2255 actions, has passed
both the house and the senate. There are inconsistencies in the language
amending Rule 22. Last winter when the bill was in the development stage Judge
Logan sent a letter to senate staffers working on the bill; the letter pointed out
the inconsistencies and recommended ways to cure them. Unfortunately, the
inconsistencies still remain in the bill. Judge Logan wrote this spring to eachV member of the conference committee again pointing out the inconsistencies and
recommending ways to cure the inconsistencies. He hopes that before the bill is
signed the problems will be corrected.

13



Restyled Rules

Mr. Rabiej asked the Committee for suggestions of people to whom the V
restyled rules should be sent.

Judge Williams noted that unless Judge Logan's chairmanship is extended
by the Chief Justice, this will be Judge Logan's last meeting. Judge Williams led _

the Committee in thanking Judge Logan for his, leadership and hard work. Judge LJ
Stotler, however, expressed her hope that the Chief Justice would extend Judge c
Logan's term for a year so- that he could complete the first cycle of work on the
restyled rules.

The meeting adjourned at 4:30 p.m. 7

Respectfully submitted,

Carol Ann Mooney
Reporter L
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L DRAFT
MINUTES OF THE TELEPHONE CONFERENCE

OF THE ADVISORY COMMITTEE ON APPELLATE RULES
MAY 1, 1996

Ma 1, Judge James K Logan began the telephone conference at 4:00 EDT on
May 1, 1996. In addition to Judge Logan the following Advisory Committee
members participated in the conference: Chief Justice Pascal Calogero, Judge
Will L. Garwood, Judge Alex Kozinski, Mr. Michael Meehan, Mr. Luther
Munford, Mr. John Charles Thomas, and Judge Stephen Williams. Mr. Robert
Kopp represented Solicitor General Days. Judge Frank Easterbrook, the liaison
member from the Standing Committee, participated as did Mr. Patrick Fisher,

U representing the circuit clerks. Professor Carol Ann Mooney, the reporter, and
Mr. John Rabiej from the Administrative Office also participated.

Proposed Rule S

As requested at the April meeting the reporter had prepared and
circulated a draft Rule 5 that would replace both existing Rules 5 and 5.1. That
draft was circulated on April 19. Committee members then submitted suggestions
for improvement in the draft and a new draft was circulated on April 29. The
draft under discussion was that later draft. A copy of that draft is attached to
these minutes.

The Committee members expressed general satisfaction with the basic
approach.

It was noted that the caption to the rule was titled "Appeal by Leave" but
rak subdivision (a) was titled "Petition for Permission to Appeal." The consensus was

that the rule should consistently use either "leave" or "permission" but not both.
By a vote of 5 to 3 it was decided to use "permission."

L Discussion then turned to lines 3 through 5. To eliminate the word "may"
at the end of line 4 the sentence was rewritten, with unanimous approval, to read
as follows:

"To request permission to appeal when an appeal is within the court
of appeals' discretion, a party must file a petition for permission to
appeal."

One member questioned the need for paragraph (a)(3). Paragraph (a)(3)F was added to the second draft to deal with the possibility that a problem that
existed before the 1967 adoption of Rule 5 might resurface. The problem
concerns a district court's amendment of an order to include the § 1292(b)
statement when the order originally entered did not include such a statement.
The problem was whether the 10-day period for filing an interlocutory appeal
should be measured from entry of the original order or from entry of the



amended order. A split in the circuits arose until the 1967 adoption of Rule 5. ;

Since 1967 Rule 5 has said that if a district court amends an order to
contain the statement prescribed by § 1292(b), the petition must be filed within 10 J
days after entry of the amended order. The April 19 draft did not include that
provision on the assumption that with the passage of time and the habits 4,
developed under Rule,5 the problem would not resurface. Two members agreed
with that approach believig that the chance of the problem returning was remote.
Others thought that the addition of (a)(3),, while not absolutely necessary, j
provided helpful clarification and removed a llitigable issue., Judge Logan called 6.J

for a vote on retention of paragraph (a)(3); ll members voted in favor of
retaining it. l

,, . . L k 1rl h ''I'~~~~~~~~~~~~~~~~~L

Lines 40 through 43 were amended, with unanimous approval, to improve
the flow of the language. As amended they provide that a petition must include a
copy of the order complained of and any related opinion or memorandum,
"including any stating the district court's permission or finding of any necessary
conditions to appeal, if required.'

Line 45 of the draft says that a response or a cross-petition must be -filed
within 7 days after the petition is served. .One member suggested that the
response time shouldibe 14 days. Another suggested 10 days. Another noted that
the respondent has not only 7 days but also all the time the petitioner has. Since
most petitions are denied, it was suggested that expanding the response time !=
beyond 7 days would cause unnecessary delay. The consensus was to retain the 7-
day response time.

Lines 47 through 49 state that oral argument occurs only if the court orders
it. It was suggested that there should be a provision in the rules, perhaps in Rule
34, that oral argument is heard as to the substance of an appeal, but as to all
other matters the presumption is that there will be no oral argument. The
reporter was asked to add that suggestion to the table of agenda items. 5

The second draft added language at lines 64-67. Existing Rule 5 says that
if permission to appeal is granted no notice of appeal is necessary. The new
language says that "the date when the order granting permission to appeal is
entered serves as the date of the notice of appeal for calculating time under these
rules." Mr. Fisher confirmed that the new language simply clarifies existing
practice. The Committee approved the change unanimously and requested the L
reporter to amend the Committee Note to state that its purpose is simply to
clarify existing practice. -

Judge Logan had spoken with Judge Stotler that morning. She asked what
the Committee would want to -do with the proposed Rule 5 if the amendments to 4
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Rule 23 do not move forward at this time. The consensus was that even if the
Rule 23 amendments do not go forward, the consolidation of Rules 5 and 5.1 is a
good idea and should move forward. In addition the expansion of the rule so that
it covers any new type of interlocutory appeal by permission would eliminate the
need for future amendments to the Rule.

A subsidiary question is the timing of the publication. Judge Logan asked
whether the rule should be published this summer or after the conclusion of the
publication period for the style package. It was decided to recommend July

L publication. With July publication, this change could become effective
simultaneously with the restyled rules.

Form 4

As promised at the April meeting Mr. Fisher revised the bankruptcy form
used for in forma pauperis (ifp) applications to make the form appropriate for use
in the courts of appeals and in the Supreme Court.

One of the first questions was whether the form was too long and complex
for the task. It was noted that the CJA form is shorter although much greater
sums of money - attorney fees - are at stake. The ifp form is for filing fees,
transcripts, and copying costs. It was noted, however, that quite detailed financial
information is needed to establish that a person is unable to pay as small a sum as
the filing fee. Whereas less detail is needed to establish that a person is unable
to pay a larger sum such as attorney fees. While that is logically true, one
member still questioned whether the amount of paperwork is justified by the sums
of money at stake.

One member suggested that the CJA and ifp forms could be combined. If
a person is too poor to pay filing fees, then one should be able to assume that the
person is unable to pay attorney fees. Another member, however, felt that the
forms should be kept separate because there are many ifp applications but far
fewer CJA applications. The suggestion was tabled. It was noted that any such
move would need to be coordinated with the Committee on Defender Services as

Lv well as with the Advisory Committee on Criminal Rules.

Judge Logan called for a vote on whether to proceed with development of
a more detailed Form 4. Four members voted to proceed, 2 opposed proceeding,
and 1 abstained.

In the opening paragraphs on the first page it was unanimously decided to
amend the language to conform to the statutory language in 28 U.S.C. § 1915(a).
It was also decided that both of the opening paragraphs would include the "under
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penalty of perury" language that currently appears only at the end of the form.
And question 13 was amended to read: "Please provide any other information
that helps to explain why you are unable to pay the docket fee or costs of your
appeal." L

Throughout the form it was decided that additional space should be
provided for information about the spouse's income, assets, expenses, etc.

On pages 2 and 5 the word "prorate'" was used.- It was decided to change
that to "adjust".

On page 3 question 5 was amended to say: "State the amount of cash you
have" rather, than the amount of "cash on hand".

Mr. Fisher agreed to revise the form to reflect the decisions made during 7
the conference and to circulate it among the members for further comment.

The conference concluded at 600 p.m. EDT.

Respectfully submitted,

Carol Ann Mooney
Reporter
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1 Rule 5 Appeal by Leave

2 (a) Petition for Permission to Appeal.

3 (1) When granting an appeal is within the

4 court of appeals' discretion, a party may

L 5 file a petition for permission to appeal.

6 The petition must be filed with the

7 circuit clerk with proof of service on all

8 other parties to the district-court action.

9 (2) The petition must be filed within the

10 time specified by the statute or rule

11 authorizing the appeal or, if no such

12 time is specified, within the time

13 provided by Rule 4(a) for filing a notice

F 14 of appeal.

15 A3) If a party cannot petition for appeal

16 unless a district court first enters an

17 order granting permission to do so or

18 stating that the necessary conditions are

19 present. a district court order may be

20 amended to include the required

21 statement and the time to petition runs

22 from entry of the amended order.

L1



23 (b) Contents of the Petition; Answer or Cross-

24 Petition.

25 (1) The petition must include the following:

26 (A) the facts necessary to understand

27 the question to be presented;

28 (B) the question itself;

29 (C) the relief sought;

30 (D) the reasons why, in the opinion of

31 the petitioner, the appeal should

32 be allowed - including reasons

33 that the appeal is within the

34 grounds, if any, established by the

35 statute or rule claimed to

36 authorize the appeal; and

37 (E) an attached copy of the order,

38 decree; or judgment complained

39 of and any related opinion or

40 memorandum. including any in

41 which the district court's

42 permission to appeal. if required,

43 is stated.

44 (2) A party may file an answer in opposition

2



L 45 or a cross-petition within 7 days after the

46 petition is served.

47 (3) The petition and answer will be

48 submitted without oral argument unless

49 the court of appeals orders otherwise.

50 (c) Form of Papers, Number of Copies. All papers

I, 51 must conform to Rule 32(a)(1). Three copies

L 52 must be filed with the original, unless the court

53 requires a different number by local rule or by

54 order in a particular case.

55 (d) Grant of Permission; Fees; Cost Bond; Filing

56 the Record.

57 (1) Within 10 days after the entry of the

58 order granting permission to appeal, the

59 appellant must:
Li

60 (A) pay the district clerk all required

61 fees; and

62 (B) file a cost bond if required under

63 Rule 7.

64 (2) A notice of appeal need not be filed but

65 the date when the order granting leave

66 to appeal is entered serves as the date of

L
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67 the notice of appeal for calculating time

68 under these rules.
rA,

69 (3) The district clerk must notify the circuit

70 clerk once the petitioner has paid the

71 fees. Upon receiving this notice, the

72 circuit clerk must enter the appeal on

73 the docket. The record must be

74 forwarded and filed in accordance with L
75 Rules 11 and 12(c).

Committee Note

1 The amendment of Federal Rule of Civil Procedure
2 23, under the power conferred by 28 U.S.C. § 1292(e), C
3 prompts the amendment of this Rule 5 and the elimination of
4 Rule 5.1.-

5 In 1992 Congress added paragraph (e) to 28 U.S.C.
6 § 1292. Paragraph (e) says that the Supreme Court has
7 power to prescribe rules that "provide for an appeal of an
8 interlocutory decision to the courts of appeals that is not Li
9 otherwise provided for" in section 1292. Federal Rule of

10 Civil Procedure 23 has been amended to permit interlocutory
11 appeal from an order granting or denying class certification.
12 Such an appeal is permitted in the sole discretion of the
13 court of appeals.

14 The Committee believes that the amendment of Civil
15 Rule 23 is only the first of what may eventually be several
16 interlocutory appeal provisions. Rather than add a separate
17 rule governing each such appeal, the Committee believes it is
18 preferable to amend Rule 5 so that it will govern all such
19 appeals.

20 In addition Rule 5.1 has been largely repetitive of
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L.-i 21 Rule 5 and the Committee believes that its provisions could
22 also be subsumed into Rule 5. Although Rule 5.1 did not
23 deal with an interlocutory appeal, the similarity to Rule 5 was
24 based upon the fact that both rules governed discretionary
25 appeals.

26 This new Rule 5 is intended to govern all discretionary
27 appeals from district court orders, judgments, or decrees. At

A 28 this time that includes interlocutory appeals under 28 U.S.C.
L 29 § 1292(b),(c), and (d) and Federal Rule of Civil Procedure

30 23(f), and the discretionary appeal under 28 U.S.C. § 636(c)
31 from a district-court judgment entered after an appeal from a
32 judgment entered on direction of a magistrate judge in a civil
33 case. If additional interlocutory appeals are authorized under
34 § 1292(e), the new Rule is intended to govern them if the
35 appeals are discretionary.

36 Subdivision (a). Paragraph (a)(1) says that when
37 granting an appeal is within a court of appeals' discretion, a
38 party may file a petition for permission to appeal. The time
39 for filing provision states only that the petition must be filed
40 within the time provided in the statute or rule authorizing the
41 appeal or, if no such time is specified, within the time
42 provided by Rule 4(a) for filing a notice of appeal.

43 Section 1292(b), (c), and (d) provide that the petition
L/ 44 must be filed within 10 days after entry of the order

45 containing the statement prescribed in the statute. Existing
46 Rule 5(a) provides that if a district court amends an order to
47 contain the prescribed statement, the petition must be filed
48 within 10 days after entry of the amended order. The new
49 rule similarly says that if a party cannot petition without the

LI 50 district court's permission or statement that necessarm
51 circumstances are present. the district court may amend its
52 order to include such a statement and the time to petition
53 runs from entry of the amended order.

54 The provision that the Rule 4(a) time for filing a
55 notice of appeal should apply if the statute or rule is silent
56 about the filing time was drawn from existing Rule 5.1.

57 Subdivision (b). The changes made in the provisions

L l ~~~~~~~~~~~~5



60 in paragraph (b)(1) are intended only to broaden them
61 sufficiently to make them appropriate for all discretionary
62 appeals. '

. S ~~~~~~~~~~~~~~A
63 In paragraph (b)(2) a uniform time -7 days - is
64 established for filing an answer in opposition or a cross- A
65 petition. Seven days is the time, for responding under existing a
66 FRule 5 and is an appropriate length of time when dealing
67 with an interlocutory appeal. Although existing Rule 5.1
68 provides 14, days for responding, the Committee does not '
69 believe that ,the longer response time is necessary because an
70 appeal under § 636(c)(5) is ajsecond, appeal and the party
71 involved will have had sufficient time to developl a response
72 or cross-petition. I, I,

73 Subdivisions (c) and (d). Subdivision (c) and (d) are
74 substantively unchanged.

6
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

DATE: May 13, 1996

RE: Report of the Advisory Committee on Bankruptcy Rules

Introduction

The Advisory Committee on Bankruptcy Rules met on March 21-
22, 1996, in Memphis, Tennessee. The Committee considered public
comments regarding the proposed amendments to the Bankruptcy
Rules that were published in September, 1995. After making
several changes, the Committee approved the proposed amendments
for presentation to the Standing Committee for final approval.
Following the meeting, the Committee added to the package of
proposed amendments a technical amendment to Rule 1010 that was
not published for comment.

At its March meeting, the Committee also approved a package
of proposed amendments to the Official Bankruptcy Forms, and two
new Official Bankruptcy Forms, for presentation to the Standing
Committee with a request to publish them for comment.

I. Action Items

A. Proposed Amendments to Bankruptcy Rules 1010, 1019,
2002, 2007.1, 3014, 3017, 3018, 3021, 8001, 8002, 9011,
and 9035, and Proposed New Rules 1020, 3017.1, 8020,
and 9015 Submitted for Approval by the Standing
Committee and Transmittal to the Judicial Conference.

A preliminary draft of these proposed amendments
(except for the proposed amendments to Rule 1010) were
published for comment by the bench and bar in September
1995. Only five letters were received during the
comment period. Comments were submitted by the
following judges, lawyers, and organizations:

(1) Hon. Geraldine Mund, United States Bankruptcy
Judge, Central District of California

(2) Hon. James E. Yacos, United States Bankruptcy
Judge, District of New Hampshire

(3) James Gadsden, Esq., New York City, New York

(4) Anthony Michael Sabino, Esq., Chair of the
Bankruptcy Section of the Federal Bar
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Association (submitting the Bankruptcy
Section's comments)

(5) Joseph Patchan, Esq., Director of the
Executive Office for United States Trustees

These comments are discussed below following the text
of the relevant proposed amendments.

The public hearing on the preliminary draft of the
proposed amendments, scheduled to be held inEL Washington, D.C., on February 9, 1996, was cancelled
for lack of witnesses.

The proposed amendments to Rule 1010, which were not
published for comment, are technical and are necessary
to conform to changes in subdivision designations in
Civil Rule 4 and in Bankruptcy Rule 7004. The Advisory
Committee requests that the amendments to Rule 1010 be
approved and transmitted to the Judicial ConferenceEl without the need for publication. (Rule 4(d) of the
Procedures for the Conduct of Business by the Judicial
Conference Committees on Rules of Practice and
Procedure provides that "[t]he Standing Committee may
eliminate the public notice and comment requirement if,
in the case of a technical or conforming amendment, it
determines that notice and comment are not appropriate
or necessary.").

1. Synopsis of Proposed Amendments

(a) Rule 1010, which contains references to
certain subdivisions of Civil Rule 4 and
Bankruptcy Rule 7004, is amended solely to conform
to the 1993 changes in subdivision designations in
Civil Rule 4 and the 1996 changes in subdivision
designations in Bankruptcy Rule 7004.

K (b) Rule 1019(3) and (5) are amended to delete
such phrases as "superseded case" and "original
petition" because they give the erroneous
impression that conversion of a case to aL different chapter of the Bankruptcy Code results
in a new case or a new petition for relief, and tomake stylistic improvements.

(c) Rule 1020 is added to provide procedures and
time limits for a small business to elect to be
considered a small business in a chapter 11 case
under § 1121(e) and 1125(f) of the Code as amended
by the Bankruptcy Reform Act of 1994.

El
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(d) Rule 2002(a) is amended to provide for notice
of a meeting called for the purpose of electing a
chapter 11 trustee under § 1104(b) of the Code as
amended by the Bankruptcy Reform Act of 1994.

(e) Rule 2002(n) is amended, consistent with the
1994 amendment to § 342(c) of the Code, to provide
for the inclusion of certain information in the
caption of every notice required to be given by a
debtor to a creditor.

(f) Rule 2007.1 is amended to provide procedures
for the election of a chapter 11 trustee under
§ 1104(b) of the Code as amended by the Bankruptcy
Reform Act of 1994.

(g) Rule 3014 is amended to provide a time limit
for secured creditors to make an election under
§ 1111(b)(2) of the Code in a small business
chapter 11 case.

(h) Rule 3017 is amended to give the court
flexibility in fixing the record date for the
purpose of determining the holders of securities
who are entitled to receive a disclosure
statement, ballot, and other materials in
connection with the solicitation of votes on a
plan.

(i) Rule 3017.1 is added to provided procedures,
consistent with the Bankruptcy Reform Act of 1994,
for the conditional and final approval of a
disclosure statement in a small business chapter
11 case.

(j) Rule 3018 is amended to give the court
flexibility in fixing the record date for the
purpose of determining the holders of securities
who may vote on a plan.

(k) Rule 3021 is amended (a) to provide
flexibility in fixing the record date for the
purpose of determining the holders of securities
who are entitled to receive distributions under a
confirmed plan, (b) to treat the holders of debt
securities the same as other creditors by
requiringtiat atheir claims be allowed in order to
receive a distribution, and (c) to clarify that
all interest holders (not only those that are
"equity security holders") may receive a
distribution under a confirmed plan.
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(1) Rule 8001(a) is amended to conform to the
Bankruptcy Reform Act of 1994 which amended 28
U.S.C. § 158 to permit an appeal as of right from

r an order extending or reducing the exclusivityperiod for filing a chapter 11 plan under § 1121.

(m) Rule 8001(e) is amended to provide a
procedure for electing under 28 U.S.C. 158(c)(1),
as amended by the Bankruptcy Reform Act of 1994,
to have an appeal heard by the district court
rather than by a bankruptcy appellate panel.

(n) Rule 8002(c) is amended (1) to provide that a
request for an extension of time to appeal must beV 1"filed" (rather than "made") within the applicable
time period; (2) to give the court discretion --
more than 20 days after the expiration of the time
to file a notice of appeal -- to order that a
party may file a notice of appeal if the motion
for an extension was timely and the notice of
appeal is filed not later than ten days afterK entry of the order extending the time; and (3) to
prohibit any extension of time to file a notice of
appeal if the appeal is from certain types of7 orders.

L
(o) Rule 8020 is added to clarify that a district
court hearing an appeal, or a bankruptcy appellate
panel, may award damages and costs for a frivolous
appeal.

(p) Rule 9011 is amended to conform to the 1993
amendments to Civil Rule 11, except that the safe
harbor provision -- prohibiting the filing of a
motion for sanctions unless the challenged paper

LI is not withdrawn or corrected within a prescribed
time after service of the motion -- does not apply

L if the challenged paper is a bankruptcy petition.

(q) Rule 9015 is added to provide procedures
relating to jury trials in bankruptcy cases and
proceedings, including procedures for consenting
to have a jury trial conducted by a bankruptcy
judge under 28 U.S.C. § 157(e) that was added byL the Bankruptcy Reform Act of 1994.

(r) Rule 9035 is amended to clarify that the
Bankruptcy Rules do not apply to the extent that

L they are inconsistent with any federal statutory
provision relating to bankruptcy administrators in
the judicial districts in North Carolina and
Alabama.
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2. Text of Proposed Amendments, GAP Report, and
I Summary of Comments Relating to Particular Rules:

PROPOSED AMENDMENTS TO THE[ FEDERAL RULES OF BANKRUPTCY PROCEDURE*

Rule 1010. Service of Involuntary
Petition and Summons; Petition

LKCommencing Ancillary Case

1 On the filing of an involuntary

2 petition or a petition commencing a case

3 ancillary to a foreign proceeding the

4 clerk shall forthwith issue a summons

5 for service. When an involuntary

6 petition is filed, service shall be made

7 on the debtor. When a petition

8 commencing an ancillary case is filed,

9 service shall be made on the parties

10 against whom relief is sought pursuant

r 11 to § 304(b) of the Code and on any other

L 12 parties as the court may direct. The

F 13 summons shall be served with a copy of

14 the petition in the manner provided for

[ 15 service of a summons and complaint by

16 Rule 7004 (a) or (b). If service cannot

K 17 be so made, the court may order that the

K18 summons and petition be served by

19 mailing copies to the party's last known

20 *New matter is underlined; matter
L 21 to be omitted is lined through.

L
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22 address, and by at least one publication

L 23 in a manner and form directed by ther 24 court. The summons and petition may be

25 served on the party anywhere. Rule

26 70944(-) 7004(e) and Rule 4 (g) and (h)

27 4(l) F.R.Civ.P. apply when service is

28 made or attempted under this rule.

COMMITTEE NOTE

The amendments to this rule are
technical, are promulgated solely to
conform to changes in subdivisionL designations in Rule 4, F.R.Civ.P., and
in Rule 7004, and are not intended to
effectuate any material change inL substance.

In 1996, the letter designation of
subdivision (f) of Rule 7004 (Summons;L Time Limit for Service) was changed to
subdivision (e). In 1993, the provisions

7 of Rule 4, F.R.Civ.P., relating to proof
of service contained in Rule 4(g)
(Return) and Rule 4(h) (Amendments),
were placed in the new subdivision (1)
of Rule 4 (Proof of Service). The
technical amendments to Rule 1010 are
designed solely to conform to these new
subdivision designations.

The 1996 amendments to Rule 7004
and the 1993 amendments to Rule 4,
F.R.Civ.P., have not affected the

rw
l
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LG'

availability of service by first class
mail in accordance with Rule 7004 (b) for

L the service of a summons and petition in
an involuntary case commenced under
§ 303 or an ancillary case commenced
under § 304 of the Code.

GAP Report on Rule 1010. These
amendments, which are technical and
conforming, were not published for
comment.

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family

Farmer's Debt Adjustment Case, or
Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case

1 When a chapter 11, chapter 12, or

2 chapter 13 case has been converted or

3 reconverted to a chapter 7 case:

L 4 * * * * *

5 (3) CLAIMS FILED BEFORE CONVERSION

6 IN SUPERSEDED CASES. All claims

7 actually filed by a creditor in the

8 superseded case before conversion of the

9 case are shall be deemed filed in the

10 chapter 7 case.

L

L

L
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11 * * * * *

12 (5) FILING FINAL REPORT AND

13 SCHEDULE OF POSTPETITION DEBTS.

14 (A) Conversion of Chaipter 11

15 or Chapter 12 Case. Unless the

16 court directs otherwise, if a

17 chapter 11 or chapter 12 case is

18 converted to chapter 7, the debtor

19 in possession or, if the debtor is

20 not a debtor in possession, the

21 trustee serving at the time of

22 conversion, shall:

23 (i) not later than 15

24 days after conversion of the

25 case, file a schedule of

26 unpaid debts incurred after

27 the filing of the petition and

28 before conversion of the case,

29 including the name and address

30 of each holder of a claim; and
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31 (ii) not later than 30

L 32 days after conversion of the

33 case, file and transmit to the

34 United States trustee a final

if 35 report and account;

36 (B) Conversion of Chapter 13

L 37 Case. Unless the court directs

38 otherwise, if a chapter 13 case is

39 converted to chapter 7,

1 40 (i) the debtor, not

41 later than 15 days after

42 conversion of the case, shall

43 file a schedule of unpaid

44 debts incurred after the

C 45 filing of the petition and

46 before conversion of the case,

47 including the name and address

48 of each holder of a claim; and

49 (ii) the trustee, not

50 later than 30 days after
L

L
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51 conversion of the case, shall

52 file and transmit to the

L 53 United States trustee a final

54 report and account;

r 555 (CC) Conversion After

56 Confirmation of a Plan. Unless the

57 court orders otherwise, if a

58 chapter 11, chapter 12, or chapter

L 59 13 case is converted to chapter 7

.7 60 after confirmation of a plan, the

61 debtor shall file:

. 62 (i) a schedule of

63 property not listed in the

64 final report and account

65 acquired after the filinq of

66 the petition but before

67 conversion, except if the case

68 is converted from chapter 13

69 to chapter 7 and § 348(f) (2)

70 does not apply;

L

L
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71 (ii) a schedule of

72 unpaid debts not listed in the

73 final report and account

74 incurred after confirmation

75 but before the conversion; and

76 (iii) a schedule of

77 executory contracts and

L 78 unexpired leases entered into

79 or assumed after the filing of

L 80 the petition but before

81 conversion.

L 82 (D) Transmission to United

83 States Trustee. The clerk shall

84 forthwith transmit to the United

85 States trustee a copy of every

86 schedule filed pursuant to Rule

87 1019(5).

88 Unless the court directs otherwise, each

L 89 debtor in possessein or trustee in the

L 90 superseded ease shall, (A) within 15

r
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91 day3 following th cntr-y of the order of

92 convorcion of a chaptcr 11 casc, file a

93 schedule of unpaid debts incurerd aftear

94 commeneeoent of the superoeded case

95 including the name and addreso of cach

96 ereditor; and (B) within 30 days

97 following thc entry of the order of

98 conversion of a chapter 11, chaptcr 12,

99 or chaptcr 13 ease, file and tranamit to

100 the United States trustcc a final report

101 and account. Within 15 days following

102 th entr-y of thc order of convcraion,

103 unoles the court diroets otherwise, a

104 chaptcr 13 debtor shall file a echedule

105 of unpaid debt3 incurred aftcr the

106 comee nccment of a chaptcr 13 case, and a

107 chaptcr 12 debtor in poesesoeo n or, if

108 the chaptor 12 debtori= is not- in

109 poescssion, tho true-tcc ohall file a

110 schedule-e of unpaid dbt incurred aftcr
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111 the commcneneeet of a chaptcr 12 casc.

112 If the convercrion order i3 oenterd after

113 confirmation of a plan, the debtor ahall

114 file (A) a schedudl of property not

115 listed in the final report and account

116 acquired after the filing of the

117 original petition but before cntry of

118 the convcrsion order; (B) a schedule of

119 unpaid debtc not listed in the final

120 report and aeecount incurred after

121 confirmation but beforo entry of the

122 convrcsion ordoe; and (C) a scheduol of

123 meecutory contracts and unoepired loacoc

124 entered into or a33umcd after the filing

125 of the original petition but before

126 entry of the convcraion order. The

127 clerk shall forthwith transfmit to the

128 United Statcs trustee a copy of ever-
129 schedulo filed pursuant to thia

130 peragraph.
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* * * * *

COMMITTEE NOTE

The amendments to subdivisions (3)
and (5) are technical corrections and
stylistic changes. The phrase
"superseded case'" is deleted because it
creates the erroneous impression that
conversion of a case results in a new
case that is distinct from the original
case. Similarly, the phrase "original
petition" is deleted because it
erroneously implies that there is a
second petition with respect to a
converted case. See § 348 of the Code.

Public Comments on Rule 1019. None.

GAP Report on Rule 1019. No changes to
the published draft.

Rule 1020. Election to be Considered a
Small Business in a Chapter 11

Reorganization Case

L 1 In a chapter 11 reorganization

2 case, a debtor that is a small business

3 may elect to be considered a small

4 business by filing a written statement

5 of election not later than 60 days after

6 the date of the order for relief.
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COMMITTEE NOTE

This rule is designed to implement
§§ 1121(e) and 1125(f) that were added
to the Code by the Bankruptcy Reform Act
of 1994.

Public Comments on Rule 1020:

(1) Mr. Patchan, Director of the
Executive Office for U.S. Trustees, made
a "minor suggestion" that the deadline
for filing an election to be treated as
a small business in a chapter 11 case be
the first date set for the meeting ofL creditors under § 341 of the Code
(rather than 60 days after the order for
relief).

(2) Mr. Sabino of the Federal Bar
Association suggested that (a) the rule
state that only a debtor that is
qualified under the Code as a small
business may elect to be treated as a
small business, and (b) the rule provide
that the court may extend the 60-day
period to file an election only "if the
debtor seeks such an extension within
those original 60 days and the court
signs an order granting such extension."

F GAP Report on Rule 1020. The phrase "or
L by a later date as the court, for cause,may fix" at the end of the published
71, draft was deleted. The general

provisions on reducing or extending timeL periods under Rule 9006 will be
applicable.

L

L

L
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Rule 2002. Notices to Creditors,
Equity Security Holders, United States,

and United States Trustee

1 (a) TWENTY-DAY NOTICES TO PARTIES

2 IN INTEREST. Except as provided in

3 subdivisions (h), (i)_ and (1) of this

4 rule, the clerk, or some other person as

5 the court may direct, shall give the

6 debtor, the trustee, all creditors and

7 indenture trustees at least net le-a

8 than 20 days, dare notice by mail of:

9 (1) the meeting of creditors

10 pursuant to under § 341

11 or § 1104(b) of the

12 Code;

13 * * * * *

14 (n) CAPTION. The caption of every

15 notice given under this rule shall

16 comply with Rule 1005. The caption of

17 every notice required to be given by the

18 debtor to a creditor shall include the



RULES OF BANKRUPTCY PROCEDURE 17

19 information reguired to be in the notice

20 by § 342(c) of the Code.

* * * * *

COMMITTEE NOTE

Paragraph (a)(1) is amended to
include notice of a meeting of creditors
convened under § 1104 (b) of the Code for
the purpose of electing a trustee in a
chapter 11 case. The court for cause
shown may order the 20-day period
reduced pursuant to Rule 9006(c)(1).

Subdivision (n) is amended to
conform to the 1994 amendment to § 342
of the Code. As provided in § 342(c),
the failure of a notice given by the
debtor to a creditor to contain the
information required by § 342(c) does
not invalidate the legal effect of the
notice.

Public Comments on Rule 2002. None.

GAP Report on Rule 2002. No changes to
the published draft.

Rule 2007.1. Appointment of Trustee
or Examiner in a Chapter 11

Reorganization Case

1 (a) ORDER TO APPOINT TRUSTEE OR

2 EXAMINER. In a chapter 11 reorganization
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3 case, a motion for an order to appoint a

4 trustee or an examiner pursuant to under

5 § 1104(a) or § 144-(b) 1104(c) of the

6 Code shall be made in accordance with

7 Rule 9014.

8 (b) ELECTION OF TRUSTEE.

9 (1) Request for an Election.

10 A request to convene a meeting of

11 creditors for the purpose of

12 electing a trustee in a chapter 11

13 reorganization case shall be filed

14 and transmitted to the United

15 States trustee in accordance with

16 Rule 5005 within the time

17 prescribed by § 1104(b) of the

18 Code. Pending court approval of

19 the person elected, any person

20 appointed by the United States

21 trustee under § 1104(d) and

22 approved in accordance with
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23 subdivision (c) of this rule shall

24 serve as trustee.

25 (2) Manner of Election and

26 Notice. An election of a trustee

27 under § 1104 (b) of the Code shall

28 be conducted in the manner provided

29 in Rules 2003 (b) (3) and 2006.

30 Notice of the meeting of creditors

31 convened under § 1104 (b) shall be

32 given as provided in Rule 2002.

33 The United States trustee shall

34 preside at the meeting. A proxy

35 for the purpose of voting in the

36 election may be solicited only by a

37 committee of creditors appointed

38 under § 1102 of the Code or by any

39 other party entitled to solicit a

40 proxy pursuant to Rule 2006.

41 .(3) Report of Election and

42 Resolution of Disputes.
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43 (A) Report of Undisputed

44 Election. If the election is

[ 45 not disputed, the United

46 States trustee shall promptly

L 47 file a report of the election,

48 including the name and address

49 of the person elected and a

50 statement that the election is

L 51 undisputed. The United States

X 52 trustee shall file with the

53 report an application for

54 approval of the appointment in

55 accordance with subdivision

X 56 (c) of this rule. The report

57 constitutes appointment of the

58 elected person to serve as

59 trustee, subject to court

60 approval, as of the date of

61 entry of the order approving

62 the appointment.

L
r~
L
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63 (B) Disputed Election. If

64 the election is disputed, the

65 United States trustee shall

66 promptly file a report stating

67 that the election is disputed,

68 informing the court of the

69 nature of the dispute, and

70 listing the name and address

71 of any candidate elected under

72 any alternative presented by

73 the dispute. The report shall

74 be accompanied by a verified

75 statement by each candidate

76 elected under each alternative

77 presented by the dispute,

78 setting forth the person's

79 connections with the debtor,

80 creditors, any other party in

81 interest, their respective

82 attorneys and accountants, the
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83 United States trustee, and any

84 person employed in the office

85 of the United States trustee.

86 Not later than the date on

87 which the report of the

88 disputed election is filed,

89 the United States trustee

90 shall mail a copy of the

91 report and each verified

92 statement to any party in

93 interest that has made a

94 request to convene a meeting

95 under § 1104(b) or to receive

96 a copy of the report, and to

97 any committee appointed under

98 § 1102 of the Code. Unless a

99 motion for the resolution of

100 the dispute is filed not later

101 than 10 days after the United

102 States trustee files the
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103 report, any person appointed

104 by the United States trustee

105 under § 1104(d) and approved

106 in accordance with subdivision

107 (c) of this rule shall serve

108 as trustee. If a motion for

LI 109 the resolution of the dispute

110 is timely filed, and the court

111 determines the result of the

L 112 election and approves the

113 person elected, the report

114 will constitute appointment of

115 the elected person as of the

L 116 date of entry of the order

117 approving the appointment.

118 (b-)- (c) APPROVAL OF APPOINTMENT.

119 An order approving the appointment of a

jr- 120 trustee elected under § 1104(b) or

121 appointed under § 1104(d), or the

122 appointment of an examiner pursuant to
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123 i 11044 ()e under § 1104(d) of the Code_

124 shall be made eony on application of the

125 United States trustee,. The application

126 shall state stating the name of the

127 person appointed, the names of the

128 parties in interest with whom the United

129 States truseet consulted regarding the

130 appointment, and, to the best of the

131 applicant's knowledge, all the person's

132 connections with the debtor, creditors,

133 any other parties in interest, their

134 respective attorneys and accountants,

135 the United States trustee, and persons

136 employed in the office of the United

137 States trustee. Unless the person has

138 been elected under § 1104(b), the

139 application shall state the names of the

140 parties in interest with whom the United

141 States trustee consulted regarding the

142 appointment. The application shall be
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143 accompanied by a verified statement of

144 the person appointed setting forth the

145 person's connections with the debtor,

146 creditors, any other party in interest,

147 their respective attorneys and

148 accountants, the United States trustee,

149 and any person employed in the office of

150 the United States trustee.

COMMITTEE NOTE

This rule is amended to implement
the 1994 amendments to § 1104 of the
Code regarding the election of a trustee
in a chapter 11 case.

Eligibility for voting in an
election for a chapter 11 trustee is
determined in accordance with Rule
2003 (b) (3) . Creditors whose claims are
deemed filed under § 1111(a) are treated
for voting purposes as creditors who
have filed proofs of claim.

Proxies for the purpose of voting
in the election may be solicited only by
a creditors' committee appointed under
§ 1102 or by any other party entitled to
solicit proxies pursuant to Rule 2006.
Therefore, a trustee or examiner who has
served in the case, or a committee of
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equity security holders appointed under
§ 1102, may not solicit proxies.

The procedures for reporting
disputes to the court derive from
similar provisions in Rule 2003(d)
applicable to chapter 7 cases. An
election may be disputed by a party in
interest or by the United States
trustee. For example, if the United
States trustee believes that the person
elected is ineligible to serve as
trustee because the person is not
"disinterested," the United States
trustee should file a report disputing
the election.

The word "only" is deleted from
subdivision (b), redesignated as
subdivision (c), to avoid any negative
inference with respect to the
availability of procedures for obtaining
review of the United States trustee's
acts or failure to act pursuant to Rule
2020.

Public Comments on Rule 2017.1:

(1) Mr. Patchan, Director of the
Executive Office for U.S. Trustees,
recommended that the proposed amendments
be changed to provide that the U.S.
trustee's report of the election of a
chapter 11 trustee constitute the
appointment of the trustee, rather than
requiring the U.S. Trustee to appoint
the person elected. That is, rather
than the U.S. Trustee making the
appointment, the U.S. Trustee's report
to the court is the appointment. He
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also suggested that the committee note
clarify that (a) scheduled creditors

L whose claims are deemed filed under
§ 1111(a) of the Code are treated, for

- voting purposes, as creditors who haveL filed proofs of claim, and (2) any
examiner or trustee who has served in
the case, or an equity security holders'
committee, may not solicit proxies for
the purpose of the election of a
trustee.

(2) Mr. Sabino of the Federal Bar
Association suggested that the rule
require the U.S. trustee to file a
motion asking the court to resolve a
disputed election, rather than waiting
for a party in interest to file such a
motion.

GAP Report on Rule 2017.1. The
published draft of proposed new

LI subdivision (b)(3) of Rule 2017.1, and
the Committee Note, was substantially
revised to implement Mr. Patchan's
recommendations (described above), to
clarify how a disputed election will be
reported, and to make stylistic
improvements.

r Rule 3014. Election Pursuant tc UnderL § 1111(b) by Secured Creditor in
Chapter 9 Municipality or and Chapter

11 Reorganization Case Gases

.
1 An election of application of

L 2 § 1111(b) (2) of the Code by a class of

L
L
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3 secured creditors in a chapter 9 or 11

4 case may be made at any time prior to

r 5 the conclusion of the hearing on the

6 disclosure statement or within such

7 later time as the court may fix. If the

8 disclosure statement is conditionally

L, 9 approved pursuant to Rule 3017.1, and a

10 final hearing on the disclosure

11 statement is not held, the election of

12 application of § 1111(b)(2) may be made

13 not later than the date fixed pursuant

14 to Rule 3017.1(a) (2) or another date the

15 court may fix. The election shall be in

16 writing and signed unless made at the

17 hearing on the disclosure statement.

18 The election, if made by the majorities

L 19 required by § 1111(b) (1) (A) (i) , shall be

r 20 binding on all members of the class with

L 21 respect to the plan.

L

L

Li
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COMMITTEE NOTE

This amendment provides a deadline
for electing application of § 1111(b) (2)
in a small business case in which a
conditionally approved disclosure
statement is finally approved without a
hearing.

Public Comment on Rule 3014. Mr. Sabino
of the Federal Bar Association suggested
that the rule be amended to provide that
any extension of time to file a
§ 1111(b)(2) election may not be
extended unless the extension is ordered
before the conclusion of the disclosure
statement hearing. This comment was
unrelated to the proposed amendments to
the rule.

GAP Report on Rule 3014. No changes to
the published draft.

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9

Municipality and Chapter 11
Reorganization Cases

1 (a) HEARING ON DISCLOSURE STATEMENT

2 AND OBJECTIONS THERETG. Except as

3 provided in Rule 3017.1. after a

4 disclosure statement is filed in

5 accordance with Rule 3016(b) Felloewed
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6 the filing of a diselosirc statement as

7 provided in ru6 3-01(c), the court

8 shall hold a hearing on not -13s--than at

9 least 25 days days' notice to the

10 debtor, creditors, equity security

11 holders and other parties in interest as

L 12 provided in Rule 2002 to consider s-ehr 13 the disclosure statement and any

14 objections or modifications thereto.

15 The plan and the disclosure statement

16 shall be mailed with the notice of the

t 17 hearing only to the debtor, any trustee

18 or committee appointed under the Code,

19 the Securities and Exchange Commission,

[ 20 and any party in interest who requests

21 in writing a copy of the statement or

l 22 plan. Objections to the disclosure

23 statement shall be filed and served on

L) 24 the debtor, the trustee, any committee

25 appointed under the Code, and any suech

L
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26 other entity as -fay be designated by the

27 court, at any time before the disclosure

28 statement is approved prieor to approval

29 of the diselosure statement or by sueh

30 an earlier date as the court may fix.

31 In a chapter 11 reorganization case,

32 every notice, plan, disclosure

33 statement, and objection required to be

34 served or mailed pursuant to this

35 subdivision shall be transmitted to the

36 United States trustee within the time

37 provided in this subdivision.

38 (b) DETERMINATION ON DISCLOSURE

39 STATEMENT. Following the hearing the

40 court shall determine whether the

41 disclosure statement should be approved.

42 (c) DATES FIXED FOR VOTING ON PLAN

43 AND CONFIRMATION. On or before approval

44 of the disclosure statement, the court

45 shall fix a time within which the

L

L

LI

L
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46 holders of claims and interests may

47 accept or reject the plan and may fix a

48 date for the hearing on confirmation.

49 (d) TRANSMISSION AND NOTICE TO

50 UNITED STATES TRUSTEE, CREDITORS_ AND

51 EQUITY SECURITY HOLDERS. Upon Gn

52 approval of a disclosure statement,

53 unless -- except to the extent that the

54 court orders otherwise with respect to

55 one or more unimpaired classes of

56 creditors or equity security holders,

57 _ the debtor in possession, trustee,

58 proponent of the plan, or clerk as

59 ei-ered by the court orders shall mail

60 to all creditors and equity security

61 holders, and in a chapter 11

62 reorganization case shall transmit to

63 the United States trustee,

64 (1) the plan, or a court approved

65 court-approved summary of the
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66 plan;

67 (2) the disclosure statement

68 approved by the court;

69 (3) notice of the time within

70 which acceptances and

71 rejections of eede the plan

[ 72 may be filed; and

73 (4) any sueh other information as

Lo 74 the court may direct,

Li 75 including any court opinion ef

76 the court approving the

77 disclosure statement or a

78 court approved court-approved

L 79 summary of the opinion.

80 In addition, notice of the time fixed

81 for filing objections and the hearing on

82 confirmation shall be mailed to all

83 creditors and equity security holders in

84 accordance with pursuant to Rule

85 2002 (b), and a form of ballot conforming
L

L
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86 to the appropriate Official Form shall

87 be mailed to creditors and equity

88 security holders entitled to vote on the

89 plan. In the event If the epinioen-o

90 the court opinion is not transmitted or

91 only a summary of the plan is

K92 transmitted, the opinion of the court

93 opinion or the plan shall be provided on

94 request of a party in interest at the

95 plan proponent's expense ef the

96 proponent of the plan. If the court

97 orders that the disclosure statement and

98 the plan or a summary of the plan shall

99 not be mailed to any unimpaired class,

100 notice that the class is designated in

101 the plan as unimpaired and notice of the

102 name and address of the person from whom

103 the plan or summary of the plan and

104 disclosure statement may be obtained

105 upon request and at the plan proponent's
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106 expense of the prepenent of the plan,

107 shall be mailed to members of the

108 unimpaired class together with the

109 notice of the time fixed for filing

110 objections to and the hearing on

111 confirmation. For the purposes of this

112 subdivision, creditors and equity

113 security holders shall include holders

114 of stock, bonds, debentures, notes, and

115 other securities of record on e-t- the

116 date the order approving the disclosure

117 statement is was entered or another date

118 fixed by the court, for cause_ after

119 notice and a hearing.

120 (e) TRANSMISSION TO BENEFICIAL

121 HOLDERS OF SECURITIES. At the hearing

122 held pursuant to subdivision (a) of this

123 ruler the court shall consider the

124 procedures for transmitting the

125 documents and information required by
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126 subdivision (d) of this rule to

127 beneficial holders of stock, bonds,

128 debentures, notes_ and other securities

129 and determine the adequacy of the -ueh

130 procedures_ and enter any sueh orders xe

131 the court deems appropriate.

COMMITTEE NOTE

Subdivision (a) is amended to
provide that it does not apply to the
extent provided in new Rule 3017.1,
which applies in small business cases.

Subdivision (d) is amended to
provide flexibility in fixing the record
date for the purpose of determining the
holders of securities who are entitled
to receive documents pursuant to this
subdivision. For example, if there may
be a delay between the oral announcement
of the judge's order approving the
disclosure statement and entry of the
order on the court docket, the court may
fix the date on which the judge orally
approves the disclosure statement as the
record date so that the parties may
expedite preparation of the lists
necessary to facilitate the distribution
of the plan, disclosure statement,
ballots, and other related documents.

The court may set a record date
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pursuant to subdivision (d) only after
notice and a hearing as provided in
§ 102(1) of the Code. Notice of a
request for an order fixing the record
date may be included in the notice of
the hearing to consider approval of the
disclosure statement mailed pursuant to
Rule 2002(b).

L4. If the court fixes a record date
pursuant to subdivision (d) with respect
to the holders of securities, and the

L holders are impaired by the plan, the
judge also should order that the same

7 record date applies for the purpose ofdetermining eligibility for voting
pursuant to Rule 3018(a).

Other amendments to this rule areK stylistic.

Public Comments on Rule 3017. James
Gadsden, Esq., inquired as to the need
for the amendments to Rule 3017(d) that
will give the court discretion, for[ cause and after notice and a hearing, to
fix a record date -- for the purpose of
receiving vote solicitation materials --
that differs from the date on which theL order approving the disclosure statement
is entered. He believes that the rule
works fine as is and that the effect of[ the amendment could operate as an
injunction against transfers of
securities without the protections of

L Rule 7065.

GAP Report on Rule 3017. No changes to
the published draft.

L
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Rule 3017.1 Court Consideration of
Disclosure Statement in a Small

Business Case

L 1 (a) CONDITIONAL APPROVAL OF

2 DISCLOSURE STATEMENT. If the debtor is

3 a small business and has made a timely

4 election to be considered a small

5 business in a chapter 11 case, the court

6 may, on application of the plan

7 proponent, conditionally approve a

8 disclosure statement filed in accordance

9 with Rule 3016(b). On or before

10 conditional approval of the disclosure

11 statement, the court shall:

12 (1) fix a time within which

13 the holders of claims

14 and interests may accept

15 or reject the plan;

16 (2) fix a time for filing

17 objections to the

18 disclosure statement;
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19 (3) fix a date for the

20 hearing on final

21 approval of the

22 disclosure statement to

23 be held if a timely

24 objection is filed; and

25 (4) fix a date for the

26 hearing on confirmation.

27 (b) APPLICATION OF RULE 3017. Rule

28 3017(a), (b), (c), and (e) do not apply

29 to a conditionally approved disclosure

30 statement. Rule 3017(d) applies to a

31 conditionally approved disclosure

32 statement, except that conditional

33 approval is considered approval of the

34 disclosure statement for the purpose of

35 applying Rule 3017(d).

36 (c) FINAL APPROVAL.

37 (1) Notice. Notice of the

38 time fixed for filing objections
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39 and the hearing to consider final

40 approval of the disclosure

41 statement shall be given in

42 accordance with Rule 2002 and may

43 be combined with notice of the

44 hearing on confirmation of the

45 plan.

46 (2) Objections. Objections to

47 the disclosure statement shall be

48 filed, transmitted to the United

49 States trustee, and served on the

50 debtor, the trustee, any committee

51 appointed under the Code and any

52 other entity designated by the

53 court at any time before final

54 approval of the disclosure

55 statement or by an earlier date as

56 the court may fix.

57 (3) Hearing. If a timely

58 objection to the disclosure
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59 statement is filed, the court shall

60 hold a hearing to consider final

61 approval before or combined with

62 the hearina on confirmation of the

63 plan.

COMMITTEE NOTE

This rule is added to implement
L § 1125(f) that was added to the Code by

the Bankruptcy Reform Act of 1994.

The procedures for electing to be
considered a small business are set
forth in Rule 1020. If the debtor is a
small business and has elected to be

. considered a small business, § 1125(f)
permits the court to conditionally
approve a disclosure statement subject
to final approval after notice and ahearing. If a disclosure statement is
conditionally approved, and no timely
objection to the disclosure statement is
filed, it is not necessary for the court
to hold a hearing on final approval.

Public Comment on Rule 3017.1.
Bankruptcy Judge Geraldine Mund
recommended that the proposed new rule
be expanded to apply to any debtor
(rather than being limited to debtorsr that are small businesses) for whom thecourt orders conditional approval of a
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disclosure statement and a combined
hearing on final approval of theL ~~~~~disclosure statement and plan
confirmation.

GAP Report on Rule 3017.1. No change to
the published draft.

Rule 3018. Acceptance or Rejection of
Plan in a Chapter 9 Municipality or a

Chapter 11 Reorganization Case
L
711 1 (a) ENTITIES ENTITLED TO ACCEPT OR

L 2 REJECT PLAN; TIME FOR ACCEPTANCE OR

3 REJECTION. A plan may be accepted or

4 rejected in accordance with § 1126 of

5 the Code within the time fixed by the

C 6 court pursuant to Rule 3017. Subject to

7 subdivision (b) of this rule, an equity

8 security holder or creditor whose claimL
9 is based on a security of record shall

10 not be entitled to accept or reject a

11 plan unless the equity security holder

12 or creditor is the holder of record of

13 the security on the date the orderI,
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14 approving the disclosure statement is

L 15 entered or on another date fixed by the

16 court, for cause, after notice and a

17 hearing. For cause shown, the court

18 after notice and hearing may permit a

19 creditor or equity security holder to

20 change or withdraw an acceptance or

21 rejection. Notwithstanding objection to

22 a claim or interest, the court after

L 23 notice and hearing may temporarily allow

24 the claim or interest in an amount which

25 the court deems proper for the purpose

26 of accepting or rejecting a plan.

<3 ~~~~~~~~* * * * *

COMMITTEE NOTE

Subdivision (a) is amended to
provide flexibility in fixing the record
date for the purpose of determining theholders of securities who are entitled
to vote on the plan. For example, if
there may be a delay between the oralannouncement of the judge's decision
approving the disclosure statement and

,L
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entry of the order on the court docket,
the court may fix the date on which the
judge orally approves the disclosure
statement as the record date for voting
purposes so that the parties may

L expedite preparation of the lists
necessary to facilitate the distribution
of the plan, disclosure statement,
ballots, and other related documents inL connection with the solicitation of
votes.

The court may set a record date4> pursuant to subdivision (a) only after
notice and a hearing as provided in

l § 102(1) of the Code. Notice of arequest for an order fixing the record
date may be included in the notice of
the hearing to consider approval of the
disclosure statement mailed pursuant to
Rule 2002(b).

If the court fixes the record date
for voting purposes, the judge also

are,, should order that the same record date
shall apply for the purpose of
distributing the documents required to
be distributed pursuant to Rule 3017(d).

L, Public Comments on Rule 3018. James
Gadsden, Esq., inquired as to the need
for the amendments to Rule 3018(a) thatL will give the court discretion, for
cause and after notice and a hearing, to
fix a record date -- for the purpose of
voting eligibility -- that differs from
the date on which the order approving
the disclosure statement is entered. He
believes that the rule works fine as isrj and that the effect of the amendment
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could operate as an injunction against
transfers of securities without the
protections of Rule 7065.

GAP Report on Rule 3017. No changes to
the published draft.

L Rule 3021. Distribution Under Plan

X 1 After confirmation of a plan,

2 distribution shall be made to creditors

3 whose claims have been allowed, to

4 interest holders of Steek, bonds,

5 debentures, notcs, and other securities

6 of record at the time of commneeeeont of

7 distribution whose claimo or eeity

8 seeurity whose interests have not been

9 disallowed_ and to indenture trustees

10 who have filed claims pursuant to Rule

I i 11 3003 (c) (5) and whieh that have been

12 allowed. For the purpose of this rule,

13 creditors include holders of bonds,

14 debentures, notes, and other debt

L
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15 securities, and interest holders include

As 16 the holders of stock and other equity

17 securities, of record at the time of

L 18 commencement of distribution unless a

19 different time is fixed by the plan or

20 the order confirming the plan.

COMMITTEE NOTE

This rule is amended to provide
flexibility in fixing the record date
for the purpose of making distributions
to holders of securities of record. In
a large case, it may be impractical for
the debtor to determine the holders of
record with respect to publicly held
securities and also to make

enst distributions to those holders at the
same time. Under this amendment, the

L plan or the order confirming the plan
may fix a record date for distributions
that is earlier than the date on which
distributions commence.

This rule also is amended to treat
holders of bonds, debentures, notes, and
other debt securities the same as any
other creditors by providing that they
shall receive a distribution only if
their claims have been allowed.
Finally, the amendments clarify that
distributions are to be made to all
interest holders -- not only those that

,
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are within the definition of "equity
security holders" under § 101 of the
Code -- whose interests have not been
disallowed.

| Public Comments on Rule 3021. James
Gadsden, Esq., inquired as to the need
to change the present rule (providing
that the record date for distribution
purposes is the date on which
distributions commence) to provide that
the record date for distribution
purposes is the date on which
distributions commence unless the plan
or confirmation order fixes a different
date. He believes that the rule works
fine as is and that the effect of the
amendment could operate as an injunction
against transfers of securities without
the protections of Rule 7065.

GAP Report on Rule 3021. No changes to
the published draft.

Rule 8001. Manner of Taking Appeal;
Voluntary Dismissal

C 1 (a) APPEAL AS OF RIGHT; HOW TAKEN.

2 An appeal from a final judgment, order,

3 or decree of a bankruptcy judge to a

4 district court or bankruptcy appellate

LI 5 panel as permitted by 28 U.S.C.

6 § 158(a)(1) or (a)(2) shall be taken by
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7 filing a notice of appeal with the clerk

8 within the time allowed by Rule 8002.

9 An appellant's failure Failure of an

10 appellant- to take any step other than

11 -te timely filing e-f a notice of appeal

12 does not affect the validity of the

13 appeal, but is ground only for such

14 action as the district court or

15 bankruptcy appellate panel deems

16 appropriate, which may include dismissal

17 of the appeal. The notice of appeal

18 shall (1) conform substantially to the

19 appropriate Official Form, (2) shall

20 contain the names of all parties to the

21 judgment, order, or decree appealed from

22 and the names, addresses, and telephone

23 numbers of their respective attorneys,

24 and (3) be accompanied by the prescribed

25 fee. Each appellant shall file a

26 sufficient number of copies of the
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27 notice of appeal to enable the clerk to

LI 28 comply promptly with Rule 8004.

29 (b) APPEAL BY LEAVE; HOW TAKEN. An

30 appeal from an interlocutory judgment,

31 order_ or decree of a bankruptcy judge

32 as permitted by 28 U.S.C. § 158(a)_LIL

33 shall be taken by filing a notice of

34 appeal, as prescribed in subdivision (a)

35 of this rule, accompanied by a motion

C 36 for leave to appeal prepared in

37 accordance with Rule 8003 and with proof

38 of service in accordance with Rule 8008.

39 * * * * *

40 (e) ELECTION TO HAVE APPEAL HEARD

41 BY DISTRICT COURT INSTEAD OF BANKRUPTCY

42 APPELLATE PANEL. CONSEN!T TO APPEAL TO

43 BANKRUPTCY APPEL3ATE PANEL. Unless

44 etherwise provided by a rulc promulgated

45 pursuant to Rule 8018, eoneont to have

46 an appeal heard by a bankiruptce

L
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47 appellate panel may be given in a

L 48 separate statement of eonsent oxocuted

49 by a party or contained in the notice of

50 appeal or cross appeal. The stateemnt

51 of consent shall be filed before the

52 transmittal of the record pursuant to

53 Rule 8007(b), or within 30 days of the

54 filing of the notice of appeal,

55 whiehever is later. An election to have

56 an appeal heard by the district court

57 under 28 U.S.C. § 158(c)(1) may be made

58 only by a statement of election

59 contained in a separate writing -filed

60 within the time prescribed by 28 U.S.C.

61 § 158(c)(1).

COMMITTEE NOTE

This rule is amended to conform to
the Bankruptcy Reform Act of 1994 which
amended 28 U.S.C. § 158. As amended, a
party may -- without obtaining leave of
the court -- appeal from an
interlocutory order or decree of the

C bankruptcy court issued under § 1121(d)
of the Code increasing or reducing the
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time periods referred to in § 1121.

L Subdivision (e) is amended to
provide the procedure for electing under
28 U.S.C. § 158(c)(1) to have an appeal

i. heard by the district court instead of
the bankruptcy appellate panel service.
This subdivision is applicable only if a
bankruptcy appellate panel service is
authorized under 28 U.S.C. § 158(b) to
hear the appeal.

Public Comments on Rule 8001. Mr.
Sabino of the Federal Bar Association
commented that the amendments to Rule
8001(e) (election to have appeal heard
by district court) are "premature"
because the goal of having a bankruptcy
appellate panel (BAP) in every circuit
is "far from being achieved."

GAP Report on Rule 8001. The heading of
subdivision (e) is amended to clarify
that it applies to the election to have
an appeal heard by the district court
instead of the BAP. The final paragraph
of the Committee Note is revised to
clarify that subdivision (e) is
applicable only if a BAP is authorized
to hear the appeal.

Rule 8002. Time for Filing Notice of
Appeal

L () XTESIN O TME OR *A*P*A*

7! 1 ~~~~(C) EXTENSION OF TIME FOR APPEAL.
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2 (1) The bankruptcy judge may

3 extend the time for filing the

4 notice of appeal by any party feo- a

5 period not to eieed 20 days from

6 the expiration ef the time

7 otherwise proecribed by this rule

8 unless the judgment, order, or

9 decree appealed from:

10 (A) grants relief from an

11 automatic stay under § 362,

12 § 922, § 1201, or § 1301;

13 (B) authorizes the sale

14 or lease of property or the

15 use of cash collateral under

16 § 363;

17 (C) authorizes the

18 obtaining of credit under

19 § 364;

20 (D) authorizes the

21 assumption or assignment of an
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22 executory contract or

23 unexpired lease under § 365;

L 24 (E) approves a disclosure

25 statement under § 1125, or;

26 (F) confirms a plan under

27 § 943, § 1129, § 1225, or

L 28 § 1325 of the Code.

29 (2) A request to extend the

L/' 30 time for filing a notice of appeal

31 must be made by written motion

32 filed before the time for filing a

3 33 notice of appeal has expired,

34 except that such a motion filed not

35 later Bequest made no mere than 20

36 days after the expiration of the

37 time for filing a notice of appeal

38 may be granted upon a showing of

39 excusable neglect if the judgment

40 or order appealed from- docs not

41 authorize the 3ale of any property
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42 or the obtaining of credit or the

43 incurring of debt under n364 of

44 the Code, or is not a judgmcet or

45 order approving a disclosure

46 stateeont, confirming a plan,

47 dismis3-ing a case, or converting

L 48 the ease to a ease under another

49 chapter of the Code. An extension

50 of time for filing a notice of

51 appeal may not exceed 20 days from

52 the expiration of the time for

53 filing a notice of appeal otherwise

54 prescribed by this rule or 10 days

55 from the date of entry of the order

56 granting the motion, whichever is

57 later.

L
COMMITTEE NOTE

Subdivision (c) is amended to
provide that a request for an extension
of time to file a notice of appeal must
be filed within the applicable time

r

L,
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period. This amendment will avoid
uncertainty as to whether the mailing of
a motion or an oral request in court is
sufficient to request an extension of
time, and will enable the court and the
parties in interest to determine solely
from the court records whether a timely
request for an extension has been made.

The amendments also give the court
discretion to permit a party to file ar notice of appeal more than 20 days afterexpiration of the time to appeal
otherwise prescribed, but only if the

r"; motion was timely filed and the notice
of appeal is filed within a period not
exceeding 10 days after entry of the
order extending the time. This
amendment is designed to protect parties
that file timely motions to extend the
time to appeal from the harshness of the
present rule as demonstrated in In re
Mouradick, 13 F.3d 326 (9th Cir. 1994),
where the court held that a notice of

C, appeal filed within the 3-day period
I expressly prescribed by an order

granting a timely motion for an
extension of time did not confer
jurisdiction on the appellate court
because the notice of appeal was not
filed within the 20-day period specifiedL in subdivision (c).

The subdivision is amended further
to prohibit any extension of time to
file a notice of appeal -- even if the
motion for an extension is filed before
the expiration of the original time to
appeal -- if the order appealed from
grants relief from the automatic stay,
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authorizes the sale or lease of
property, use of cash collateral,

[T Lobtaining of credit, or assumption or
assignment of an executory contract or
unexpired lease under § 365, or approves

lF a disclosure statement or confirms a
plan. These types of orders are often
relied upon immediately after they are
entered and should not be reviewable on

[I L;appeal after the expiration of the
original appeal period under Rule
8002(a) and (b).

Public Comment on Rule 8002. None.

GAP Report on Rule 8002. No changes to
the published draft.

Rule 8020. Damaqes and Costs for
Frivolous Appeal

1 If a district court or bankruptcy

2 appellate panel determines that an

3 appeal from an order. Judgment, or

4 decree of a bankruptcy ludre is

5 frivolous, it may, after a separately

6 filed motion or notice from the district

7 court or bankruptcy appellate panel andLI
8 reasonable opportunity to respond, award

9 lust damaqes and single or double costs
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10 to the appellee.

COMMITTEE NOTE

This rule is added to clarify that
a district court hearing an appeal, or a
bankruptcy appellate panel, has the
authority to award damages and costs to
an appellee if it finds that the appeal
is frivolous. By conforming to the
language of Rule 38 F.R.App.P., this
rule recognizes that the authority to
award damages and costs in connection
with frivolous appeals is the same for
district courts sitting as appellate
courts, bankruptcy appellate panels, and
courts of appeals.

Public Comment on Rule 8020. None.

GAP Report on Rule 8020. No changes to
the published draft.

Rule 9011. Signing and of Papers;
Representations to the Court;

Sanctions; Verification and Copies of
Papers

1 (a) SIGNATURE. Every petition,

2 pleading, written motion_ and other

3 paper seeved or filed in a ease under

4 the Codh on behalf of a party

5 represented by an attorney, except a
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6 list, schedule, or statement, or

7 amendments thereto, shall be signed by

8 at least one attorney of record in the

L 9 attorney's individual name. A party who

5 10 is not represented by an attorney shall

11 sign all papers. whose office address

12 and telephone number shall be stated. A

13 party who is not reprzesnted by an

14 attoreny shall sign all papers and state

15 the party'o addroae and telephone
Lx

16 nuier-. Each paper shall state the

17 signer's address and telephone number,

18 if any. The signature of an attore-y or

L 19 a party constitutes a certificate that

5 20 the attoreny or party has read the

21 document; that to the best of the

22 attoreny'o or partyj' kenowledge,

23 information, and belief formed after

L 24 rca3enable inquir- it is well greunded

25 in fact and is warranted by existing law

L
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26 or a good faith argument for the

27 extenion, modification, or reversal of

28 oexisting law; and that it is not

29 interposcd for any improper purpose,

30 such as to harass or to cause

31 unnececaary- delay or needless incera3e

32 in the coat of litigation or

33 administration of the case. If a

34 document is not signed, it An unsigned

35 paper shall be stricken unless it is

36 signed promptly after the omission of

37 the signature is corrected promptly

38 after being called to the attention of

39 the person whose signaturec isreqed

40 attorney or party. If a document is

41 signed in violation of this rule, the

42 court on eotion or on its own

43 initiative, shall impose on the person

44 who signed it, the represented party, or

45 both, an appropri±ate sanction, which may
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46 include an order to pay to the other

47 party or parties the amount of the

r 48 reasonable expoenes incurred because of

49 the filing of the document, including a

r 50 reasonable attorecn'3 fee.

51 (b) REPRESENTATIONS TO THE COURT.

52 By presenting to the court (whether by

53 signing. filing, submitting, or later

EL 54 advocating) a petition, pleading,

55 written motion, or other paper, an

56 attorney or unrepresented party is

L 57 certifying that to the best of the

58 Person's knowledge, information, and

EL 59 belief, formed after an inauiry

60 reasonable under the circumstances, --

61 (1) it is not being presented

62 for any improper purpose, such as

r-I 63 to harass or to cause unnecessary

L 64 delay or needless increase in the

65 cost of litigation;

LL'
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66 (2) the claims, defenses, and

L 67 other legal contentions therein are

68 warranted by existing law or by a

69 nonfrivolous argument for the

L 70 extension, modification, or

71 reversal of existing law or the

L 72 establishment of new law;

73 (3) the allegations and other

L 74 factual contentions have

ci 75 evidentiary support or, if

76 specifically so identified, are

L 77 likely to have evidentiary support

rC 78 after a reasonable opportunity for

Lj 79 further investigation or discovery;

80 and

81 (4) the denials of factual

82 contentions are warranted on the

83 evidence or, if specifically so

84 identified, are reasonably based on

85 a lack of information or belief.

Li
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86 (c) SANCTIONS. If, after notice

87 and a reasonable opportunity to respond,

88 the court determines that subdivision

LI 89 (b) has been violated, the court may,

90 subject to the conditions stated below,
)

91 impose an appropriate sanction upon the

a, 92 attorneys, law firms, or parties that

93 have violated subdivision (b) or are

a94 responsible for the violation.

95 (1) How Initiated.

96 (A) By Motion. A motion

97 for sanctions under this rule

L 98 shall be made separately from

99 other motions or requests and

100 shall describe the specific

101 conduct alleged to violate

L. 102 subdivision (b). It shall be
103 served as provided in Rule

104 7004. The motion for

r 105 sanctions may not be filed

L 0 _ _ _ _ _ __ _ _ _ _ _ _ _ _
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106 with or presented to the court

107 unless, within 21 days after

108 service of the motion (or such

109 other period as the court may

110 prescribe), the challenged

111 paper, claim, defense,

112 contention, allegation, or

113 denial is not withdrawn or

114 appropriately corrected,

115 except that this limitation

116 shall not apply if the conduct

117 alleged is the filing of a

118 petition in violation of

119 subdivision (b). If

120 warranted, the court may award

121 to the party prevailing on the

122 motion the reasonable expenses

123 and attorney's fees incurred

124 in presenting or opposing the

125 motion. Absent exceptional
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126 circumstances, a law firm

127 shall be held jointly

128 responsible for violations

129 committed by its partners,

130 associates. and employees.

131 (B) On Court's

132 Initiative. On its own

133 initiative, the court may

134 enter an order describing the

135 specific conduct that appears

136 to violate subdivision (b) and

137 directing an attorney, law

138 firm, or party to show cause

139 why it has not violated

140 subdivision (b) with respect

141 thereto.

142 (2) Nature of Sanction;

143 Limitations. A sanction imposed

144 for violation of this rule shall be

145 limited to what is sufficient to
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146 deter repetition of such conduct or

147 comparable conduct by others

148 similarly situated. Subject to the

149 limitations in subparacraphs (A)

150 and (B), the sanction may consist

151 of, or include, directives of a

152 nonmonetary nature, an order to pay

153 a penalty into court, or , if

154 imposed on motion and warranted for

155 effective deterrence, an order

156 directing payment to the movant of

157 some or all of the reasonable

158 attorneys' fees and other expenses

159 incurred as a direct result of the

160 violation.

161 (A) Monetary sanctions

162 may not be awarded against a

163 represented party for a

164 violation of subdivision

165 (b)(2)
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166 (B) Monetary sanctions

167 may not be awarded on the

168 court's initiative unless the

169 court issues its order to show

170 cause before a voluntary

171 dismissal or settlement of the

172 claims made by or against the

173 party which is, or whose

174 attorneys are, to be

175 sanctioned.

176 (3) Order. When imposing

177 sanctions, the court shall describe

178 the conduct determined to

179 constitute a violation of this rule

180 and explain the basis for the

181 sanction imposed.

182 (d) INAPPLICABILITY TO DISCOVERY.

183 Subdivisions (a) through (c) of this

184 rule do not apply to disclosures and

185 discovery requests, responses,
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186 objections, and motions that are subject

187 to the provisions of Rules 7026 through

188 7037.

189 4b) (e) VERIFICATION. Except as

190 otherwise specifically provided by these

191 rules, papers filed in a case under the

192 Code need not be verified. Whenever

193 verification is required by these rules,

194 an unsworn declaration as provided in 28

195 U.S.C. § 1746 satisfies the requirement

196 of verification.

197 (4-c) (f) COPIES OF SIGNED OR

198 VERIFIED PAPERS. When these rules

199 require copies of a signed or verified

200 paper, it shall suffice if the original

201 is signed or verified and the copies are

202 conformed to the original.

COMMITTEE NOTE

This rule is amended to conform to
the 1993 changes to F.R.Civ.P. 11. For
an explanation of these amendments, see
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the advisory committee note to the 1993
amendments to F.R.Civ.P. 11.

The "safe harbor" provision
contained in subdivision (c) (1) (A),L which prohibits the filing of a motion
for sanctions unless the challenged
paper is not withdrawn or corrected
within a prescribed time after service
of the motion, does not apply if the
challenged paper is a petition. The
filing of a petition has immediate
serious consequences, including the
imposition of the automatic stay under
§ 362 of the Code, which may not be
avoided by the subsequent withdrawal of
the petition. In addition, a petition
for relief under chapter 7 or chapter 11
may not be withdrawn unless the court
orders dismissal of the case for cause
after notice and a hearing.

ra
Public Comments to Rule 9011:

r (1) Bankruptcy Judge Geraldine Mund
observed that subdivision (c) (1) (B) does
not give a 21-day safe harbor when the
court discovers the wrongful conduct and
brings it to light by an order to show

L cause, asked whether this is
intentional, and suggested that the
committee "may wish to discuss and
clarify" this. Judge Mund also
suggested that subdivision (c)(2)(B)
should permit the court to order
monetary sanctions even if the matter is
settled or dismissed.

(2) Bankruptcy Judge Yacos
suggested that Rule 9011(a) expressly

K
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provide that unsigned papers will not be
accepted for filing by the clerk and

L that the provision regarding the
striking of unsigned papers should apply
only with respect to papers that clerks
"inadvertently and through a mistake"
accept for filing.

GAP Report on Rule 9011. The proposed
amendments to subdivision (a) were
revised to clarify that a party not
represented by an attorney must sign
lists, schedules, and statements, as
well as other papers that are filed.

fT Rule 9015. Jury Trials

t 1 (a) APPLICABILITY OF CERTAIN

2 FEDERAL RULES OF CIVIL PROCEDURE. Rules

3 38, 39, and 47-51 F.R.Civ.P., and Rule

fT 4 81(c) F.R.Civ.P. insofar as it applies

5 to jury trials, apply in cases and

L 6 proceedings, except that a demand made

7 pursuant to Rule 38(b) F.R.Civ.P. shall

8 be filed in accordance with Rule 5005.

E 9 (b) CONSENT TO HAVE TRIAL CONDUCTED

10 BY BANKRUPTCY JUDGE. If the right to a

11 jury trial applies, a timely demand has

L
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12 been filed pursuant to Rule 38(b)

13 F.R.Civ.P., and the bankruptcy judge has

14 been specially designated to conduct the

15 jury trial, the parties may consent to

£7 16 have a jury trial conducted by a

17 bankruptcy judge under 28 U.S.C.r
_ 18 § 157(e) by jointly or separately filing

E 19 a statement of consent within any

20 applicable time limits specified by

21 local rule.

COMMITTEE NOTE

L This rule provides procedures
relating to jury trials. This rule is
not intended to expand or create any
right to trial by jury where such right
does not otherwise exist.

C Public Comment on Rule 9015. Mr. Sabino
of the Federal Bar Association commented
that the language of the proposed

r191 amendment (speaking of bankruptcy judges
being "specially designated") does not
comport with the statute. He also
suggested that the statement of consent
track specific language (he suggested
that reference to Civil Rule 38 "might
be helpful in this regard as a reference
point").

L
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GAP Report on Rule 9015. No changes to
the published draft.

Rule 9035. Applicability of Rules in
Judicial Districts in Alabama and North

Carolina

VgJ 1 In any case under the Code that is

2 filed in or transferred to a district in

3 the State of Alabama or the State of

LI 4 North Carolina and in which a United

5 States trustee is not authorized to act,

X 6 these rules apply to the extent that

7 they are not inconsistent with any

8 federal statute the provisions ef title

LI 9 11 and title 28 of the United Statc3

10 Cede effective in the case.

COMMITTEE NOTE

Certain statutes that are not
codified in title 11 or title 28 of the
United States Code, such as § 105 of the
Bankruptcy Reform Act of 1994, Pub. L.L 103-394, 108 Stat. 4106, relate to
bankruptcy administrators in the
judicial districts of North Carolina and
Alabama. This amendment makes it clear

LI
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that the Bankruptcy Rules do not apply
to the extent that they are inconsistent
with these federal statutes.

Public Comment on Rule 9035. None.

GAP Report on Rule 9035. No changes to
the published draft.
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B. Preliminary Draft of Proposed Amendments to Official
Bankruptcy Forms 1, 3, 6, 8, 9, 10, 14, 17, and 18, and
New Forms 20A and 20B, Submitted for Approval to
Publish for Comment by the Bench and Bar

1. The Preliminary Draft of the Proposed Amendments
to the Official Bankruptcy Forms, and the Proposed
New Official Bankruptcy Forms, and the Committee
Notes thereto, are attached as Exhibit A. For the
convenience of the Standing Committee, copies of
the current forms are attached as Exhibit B.

2. Synopsis of Preliminary Draft of Proposed
Amendments to the Official Bankruptcy Forms and
Proposed New Forms:

(a) Form 1 (Voluntary Petition) is amended to
simplify the form and make it easier to complete
correctly. Information from bankruptcy clerks
regarding frequent errors in completing the form
has led to proposed amendments to reduce the
amount of information requested, to re-label
statistical ranges for reporting assets and
liabilities, to reduce the number of places for
signatures, and to delete the request for
information regarding the filing of a plan. The
form also has been redesigned by a graphics expert
to make it easier to understand.

(b) Form 3 (Application and Order to Pay Filing
Fee in Installments) is amended to include an
acknowledgement by the debtor of the potential for
dismissal of the case if the debtor fails to pay
any installment, and to clarify that a debtor is
not disqualified under Rule 1006 from paying the
fee in installments solely because the debtor has
paid money to a bankruptcy petition preparer.

(c) Form 6 (Schedules) is amended to add to
Schedule F (Creditors Holding Unsecured
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Nonpriority Claims) a reference to community
claims; this is a technical amendment.

(d) Form 8 (Chapter 7 Individual Debtor's
Statement of Intention) is amended to be more
consistent wolith the language of the Bankruptcy
Code, and to clarify that debtors may not be
limited to the options stated on the form.

(e) Form 9 (Notice of Commencement of Case Under
the Bankruptcy Code, Meeting of Creditors, and
Fixing of Dates) has nine variations (including

L alternatives for two of them), each designed for a
particular type of debtor (individual, partnership
or corporation), the particular chapter of the

L Bankruptcy Code in which the case is pending, and
the nature of the estate (assets or no-assets).
This form is expanded to two pages to make it
easier to read, and the explanatory material is
rewritten in plain English. This form also has
been redesigned by a graphics expert.

L (f) Form 10 (Proof of Claim) is amended to provide
definitions and instructions for completing the
form. It also has been redesigned by a graphics
expert.

(g) Form 14 (Ballot for Accepting or Rejecting
Plan) is amended to simplify its format and makeCt it easier to complete correctly. The amended form
separates the directions provided to the plan
proponent from the text to be transmitted to the
creditors and equity security holders who will
vote on the plan.

(h) Form 17 (Notice of Appeal under 28 U.S.C. §
158(a) or (b) from a Judgment, Order, or Decree of
a Bankruptcy Court) is amended to direct the
appellant to provide the addresses and telephone
numbers of the attorneys for all parties to the

\
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judgment, order, or decree appealed from, asL required by Rule-8001(a).

(i) Form 18 (Discharge of Debtor) is amended to
clarify that this form applies only in a chapter 7
case and to delete paragraphs that stated some,
but not all, of the effects of the discharge. A
comprehensive explanation, in plain English, is
added to the back of the form to assist both
debtors and creditors to understand the bankruptcy
discharge.

(j) Form 20A (Notice of Motion or Objection) and
Form 20B (Notice of Objection to Claim) are added
to the Official Bankruptcy Forms to provide
uniform, plain English explanations to parties as
to the procedures they must follow to respond to
certain motions or objections that are frequently
filed in bankruptcy cases.

II. Information Items

A. The Subcommittee on Litigation, which met on February
9, 1996, in Washington, D.C., and on March 23, 1996, in
Memphis (following the Advisory Committee meeting), and
which will meet again on May 20, 1996, in New York
City, has been working on amendments that will
substantially revise the rules governing motion
practice and other litigation procedures. It is
anticipated that the Litigation Subcommittee will
present proposals for discussion at the September 1996
meeting of the Advisory Committee.

B. The Subcommittee on Rule 2014 Disclosure Requirements
is working on revising the rule that requires
professionals seeking to be retained in a case toS disclose all connections with parties in interest. It
is anticipated that the Subcommittee will present
proposals for discussion at the September 1996 meeting

L of the Advisory Committee.

CE



76

C. The Subcommittee on Rule 7062 is working on proposed
revisions dealing with the application of the stay of
court orders under Civil Rule 62 and alternative
approaches to staying the effectiveness or
implementation of court orders in bankruptcy cases. It
is anticipated that the Subcommittee will present
proposals for discussion at the September 1996 meeting
of the Advisory Committee.

Attachments:

(1) Exhibit A: Preliminary Draft of Proposed Amendments to
the Official Bankruptcy Forms

(2) Exhibit B: Present Official Bankruptcy Forms 1, 3, 6,
8, 9, 10, 14, 17, and 18

(3) Draft of minutes of the Advisory Committee meeting of
March 22-23, 1996
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Exhibit "A"

Preliminary Draft of Proposed Amendments

L to the

L Official Bankruptcy Forms

L

L



FORM B1
UNITED STATES BANKRUPTCY COUir ]Di icT OF

Name of Debtor (If individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):L
All Other Names used by the debtor in the last 6 years All Other Names used by the joint debtor in the last 6 years(include married, maiden, and trade names): (include married, maiden and trade names):

Soc.Sec./Tax I.D. No. (If more than one, state all): Soc.Sec./Tax I.D. No. (If more than one, state all):

L Street Address of Debtor (No. and Street, City, State and Zip Code): Street Address of Joint Debtor (No. and Street, City, State and Zip Code):L

County of Residence or of the County of Residence or of the
Principal Place of Business: Principal Place of Business:

L Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor Venue: (Check any applicable box)
(if different from street address above): g Debtor has been domiciled or has had a residence, principal place of

business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180
days than in any other District.

[] There is a bankruptcy case concerning debtor's affiliate, general a
partner, or partnership pending in this District.

Type of Debtor (Check any applicable box) Chapter or Section of Bankruptcy Code Under Which
L Individual(s) C Railroad the Petition is Filed (Check one box)
L Corporation L Stockbroker L Chapter 7 L Chapter 11 Li Chapter 13

Cl : Partnership L Commodity Broker l Chapter 9 ri| Chapter 12L El Other Li Sec. 304 - Case ancillary to foreign proceeding
Nature of Debts (Check one box)

El Consumer/Non-Business El Business FilingFee(Checkonebox)
Li ~~Small Business (Chapter I11 only)LiFlnFeisatcd

Lir Filing Fee to be paid in installments (Applicable to individuals only.)Li1 Debtor is a small business as defined in 11 U.S.C. § 101 Must attach signed application for the court's consideration certifyingL Debtor is and elects to be considered a small business under that the debtor is unable to pay fee except in installments. Rule
1 U.S.C. § 1121(e) (Optional) 1006(b). See Official Form No. 3.

Statistical/Administrative Information (Estimates Only) THIS SPACE IS FOR Couar UsE ONLY
Debtor estimates that funds will be available for distribution to unsecured creditors.

Li Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors
1-15 16-49 50-99 100-199 200-999 1000-over

Cl El[1l El 0 00
Estimated Assets (Check one box)

$0 to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to More than
$50,000 $100,000 $500,000 $1 million $10 million $100 million $100 million

1 E El E E l E
Estimated Debts (Check one box)

$0 to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to More than
$50,000 $100,000 $500,000 $1 million $10 million $100 million $100 million

._ _ El El E E El E l



Voluntary Petition FORM B1, Page 2
(This page must be completed andfiled in every case) Name of Debtor(s):

Location Case Number Date Filed:
Where Filed:

Name of Debtor: Case Number: Date:

Relationship: District: Judge:

L petition is Signature(s) of Debtor(s) (Individual/Joint) Signature of Debtor (Corporation/Partnership)I declare under penalty of perjury that the information provided in this I declare under penalty of perjury that the information provided in this
petition is true and correct. petition is true and correct, and that I have been authorized to file thisV [If petitioner is an individual whose debts are primarily consumer debts petition on behalf of the debtor.
and has chosen to file under chapter 7] 1 am aware that I may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand The debtor requests relief in accordance with the chapter of title 11,
the relief available under each such chapter, and choose to proceed United States Code, specified in this petition.
under chapter 7.
I request relief in accordance with the chapter of title 11, United States X
Code, specified in this petition. Signature of Authorized Individual

CX
Signature of Debtor X

X Printed Name of Authorized Individual
Signature of Joint Debtor

L. Telephone Number (if not represented by attorney) Title of Authorized Individual
Date: Date:

Signature of Attorney Signature of Non-Attorney Petition Preparerx X _________________________________________________ I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C.P Signature of Attorney for Debtor(s) § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed Name of Attorney for Debtor(s)

L Firm Name Printed or Typed Name of Bankruptcy Petition Preparer

loAddress Social Security Number

Address
Telephone Number
Date:

Exhibit A Names and Social Security numbers of all other individuals who
(To be completed if debtor is required to file periodic reports prepared or assisted in preparing this document: If more than one person
(e.g., forms IOK and 10Q) with the Securities and Exchange prepared this document, attach additional signed sheets conforming to
Commission pursuant to Section 13 or 15(d) of the Securities the appropriate official form for each person.

L Exchange Act of 1934 and is requesting relief under chapter 11.)
f Exhibit A is attached and made a part of this petition. X _ _ _Signature of Bankruptcy Petition Preparer

Exhibit B Date:
(To be completed if debtor is an individual
whose debts are primarily consumer debts)Rf§-I, the attorney for the petitioner named in the foregoing petition, declare

that I have informed the petitioner that [he or she] may proceed under A bankruptcy petition preparer's failure to comply with the provisions ofL chapter 7, 11, 12 or 13 of title 11, United States Code, and have title 11 and the Federal Rules of Bankruptcy Procedure may result in
explained the relief available under each such chapter. fines or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C. § 156.

X
Signature of Attorney for Debtor(s) Date



Exhibit "A"

[If debtor is required to file periodic reports (e.g., forms IOK and IOQ) with the Securities and Exchange
Commission pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 and is requesting relief under
chapter 11 of the Code, this Exhibit "A" shall be completed and attached to the petition.]

[Caption as in Form 16B]

Exhibit "A" to Voluntary PetitionL

t 1. If any of the debtor's securities are registered under Section 12 of the Securities Exchange Act of 1934,
L the SEC file number is

2. The following financial data is the latest available information and refers to the debtor's condition on

a. Total assets $

L b. Total debts $

Approximate
number of
holders

T c. Debt securities held by more than 500 holders.

secured / / unsecured/ / subordinated / I $

L secured / / unsecured / / subordinated I / $

r secured I I unsecured / I subordinated / / $

L- secured / / unsecured/ / subordinated /l $

secured / / unsecured/ / subordinated / I $

d. Number of shares of preferred stock

e. Number of shares common stock

Comments, if any:

r 3. Brief description of debtor's business: __

4. List the names of any person who directly or indirectly owns, controls, or holds, with power to vote, 5% or
more of the voting securities of debtor:

F -



Form 1

COMMITTEE NOTE

The form has been substantially amended to
simplify its format and make the form easier to
complete correctly. The Latin phrase "In re" has been
deleted as unnecessary. The amount of information
requested in the boxes labeled "Type of Debtor" and
"Nature of Debt" has been reduced, and the reporting by
a corporation of whether it is a publicly held entity
has been moved to Exhibit "A" of the petition. The box
labeled "Representation by Attorney" has been deleted;
the information it contained is requested in the
signature boxes on the second page of the form.

In the statistical information section, the labels
on the ranges of estimated assets and liabilities have
been rewritten to improve the accuracy of reporting.
Requests for information in chapter 11 and chapter 12
cases concerning the number of the debtor's employees
and equity security holders have been deleted.

The second page of the form has been simplified so
that a debtor need only sign the petition once. The
request for information concerning the filing of a plan
has been deleted.

Exhibit "A" has been simplified. In addition, the
category of chapter 11 debtors required to file Exhibit
"A" is modified to include a corporation, partnership,
or other entity, but only if the debtor has issued
publicly-traded equity securities or debt instruments.
Most small corporations will not be required to file
Exhibit "A."



LForm 3

L Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

[Caption as in Form 16B]

;V APPLICATION TO PAY FILING FEES IN INSTALLMENTS

1. In accordance with Fed. R. Bankr. P. 1006, I apply for permission to pay the filing fee amounting to $ in installments.

2. I certify that I am unable to pay the filing fee(s) except in installments.

3. I further certify that I have not paid any money or transferred any property to an attorney for services in connection with this case and that I will neither make
any payment nor transfer any property for services in connection with this case until the filing fee is paid in full.

4. I propose the following terms for the payment of the filing fee(s):*

$ With the filing of the petition

$ On or before

$ On or before

$ On or before

$ On or before

Em * The number of installments proposed shall not exceed four (4), and the final installment shall be payable not later than 120 days after filing the petition. For
cause shown, the court may extend the time of any installment, provided the last installment is paid not later than 180 days after filing the petition. Fed. R.
Bankr. P. 1006(b)(2).

5. I understand that if I fail to pay any installment when due my bankruptcy case may be dismissed and I may not receive a discharge of my debts.

Signature of Attorney Date Signature(s) of Applicant(s) Date
a(n a joint case, both spouses must sign.)

Name of Attorney

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

L I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have provided the debtor
with a copy of this document. I also certify that I will not accept money or any other property from the debtor before the filing fee is paid in full.

r _ _ _ _ _ _ _ _ _ _ _ _ _ _ _._ _ ._ . _L Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fines or imprisonment or
both. 11 U.S. C. § 110; 18 U.S.C. § 156.



Form 3 continued

UNITED STATES BANKRUPTCY COURT
DISTRICT OF_

r

in re , Case No.
Debtor

Chapter

ORDER

IT IS ORDERED that the debtor(s) may pay the filing fee in installments on the terms proposed in the foregoingapplication.

IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay any money for services in
connection with this case, and the debtor shall not relinquish any property as payment for services in connection with this case.

BY THE COURT

IL Date:
United States Bankruptcy Judge

L<



UL

Form 3

I COMMITTEE NOTE

L The form has been reorganized and the paragraphs
numbered. The debtor's certification concerning
payment for services in the case has been placed ahead

r of the statement of proposed terms for installment
L payment of court fees. Acknowledgement by the debtor

of the potential consequences of failure to pay any
installment when due has been added. (See 11 U.S.C. §B 707(a)(2).) The language of the form also has been
changed to conform to Rule 1006 and to clarify that a
debtor is not disqualified from paying the filing fee
in installments because the debtor has paid money to a
bankruptcy petition preparer.

r

r

or



FORM B6F

In re , Case No.
Debtor (If known)

SCHEDULE F-CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
State the name, mailing address, including zip code, and account number, if any, of all entities holding unsecured claims without priority against the

debtor or the property of the debtor, as of the date of filing of the petition. Do not include claims listed in Schedules D and E. If all creditors will not fit or
this page, use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor," include the entity
on the appropriate schedule of creditors, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband, wife, both of them, or
the marital community may be liable on each claim by placing an "H", "W", "J", or "C" in the column labeled "Husband, Wife, Joint, or Community".

If the claim is contigent, place an "X" in the column labeled "Contigent". If the claim is unliquidated, place an "X" in the column labeled
"Unliquidated". If the claim is disputed, place "X" in the column labeled "Disputed". (You may need to place an "X" in more than one of these three
columns.)

Report total of all claimiis listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule. Report this total also -on the
Summary of Schedules.

0 Check this box if debtor has no creditors holding unsecured nonpriority claims to report on this Schedule F.

Z

CREDITOR'S NAME ANDDATE CLAIM WAS INCURRED 7-CREDITOR'S NAME AND J ' AND CONSIDERATION FOR CLAIM. _ AMOUNTMAILING ADDRESS ZLI ~~~~~INCLUDING ZIP CODE 8 OFCLIU ~~~SETOFF, SO STATE. Q

ACCOUNT NO.

L
L

ACCOUNT NO.

Li

Li
JoACCOUNTNO.
LI_

ACCOUNT NO.

LIs__ _ _ .._ ___ ___ _ _ __-_

r continuation sheets attached Subtotal *- $r, Total * $

(Report total also on Summary of Schedules)



r

Form 6

Or

COMMITTEE NOTE

V The form is amended to add to the column labels a
reference to community liability for claims. The
amendment is technical and corrects an editorial[ oversight.

F:

Lfr

I-L

L

L



f
Form B8

aww DRAFT

Form 8. INDMUDAL DEBTOR'S STATEMENT OF INTENTION
[Caption as iz Fonn 16B]

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION

L I have filed a schedule of assets and liabilities which includes consumer debts secured by property of the estate.
2. I intend to do the following with respect to the property of the estate which secures those consumer debts:L a . Properuy to Be Surfendered.

Description of Property Creditores name

L

b. Propen to Be Retained [Check any applicable statement.]

Property win Debt will beDescription Property be redeemed reaffirmedof Creditor's is claimed pursuant to pursuant toProperty name as exempt § 722 § 524(c)

Date:

Signature of Debtor
~--------------------------------- ---- -- ---- --------------

CERTIFICATION OF NON-A`TORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)
I certify that I am a bankruptcy petitioner preparer as defined in 11 U.S.C § 110, that I prepared this document for compensation,and that I have provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document.
If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for
each person.

Signature of Bankruptcy Petition Preparer Date

A bankruptcy peiftion preparer's failure to comply with the provisions of fitle I I and the Federal Rules of Bankruptcy Pracedures may result in fines orimprisonment or both. 17 U..C. 1 I10; IS U.S.C § 156.



Form 8

F

L COMMITTEE NOTE

The form is amended to conform more closely to the
language of the Bankruptcy Code. The amendments also
make clear that the form is not intended to take a
position regarding whether the options stated on the
form are the only choices available to the debtor.
Compare Lowry Federal Credit Union v. West, 882 F.2d
1543 (10th Cir. 1989), with In re Taylor, 3 F.3d 1512
(11th Cir. 1993).

L

L
fla

L

L
L

L



10-

FO R M B9A (Individual or Joint Debtor No Asset Case)

UNITED STATES BANKRUPTCY COURT District of

[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter onIL { (date) and was converted to a case under chapter 7 on *1

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protectyour rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
L Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:L
Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

L

Telephone number: Telephone number:

C E~~~~~~~~~~~~~~~~~~~~~~~~~~~ui jIfl1i f V, i ofCrN UMrs
L Date: / / Time: ( )A.M. Location:

( )P.M.

rib ~ ~ ~

r ~~~~~~~~~Papers must be received by the bankruptcy clerk's office by the following deadlines:
L ~~~Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts:

L ~~~~~~~~~~~~~~Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.3 ~~If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Please Do Not File A Proof of Claim Unless You Receive a NoticeTo Do So.
Adrs fthe Bankruptcy Clerk' * h e ~ ig*l

Clerk of the Bankruptcy Court:

l
enTelephone number:

b ~~Hours Open: Date:

LoW



7 EXPLANATIONS FORM B9A

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed
Bankruptcy Case in this court by or against the debtor(s) listed on the front side, and an order for relief has been entered.

Creditors May NotTake Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property; starting
or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

L Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may beL continued and concluded at a later date without further notice.

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should
Claim at This Time notfile a proof of claim at this time. If it later appears that assets are available to pay creditors, you will

be sent another notice telling you that you may file a proof of claim, and telling you the deadline for
filing your proof of claim.

L Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled to
receive a discharge under Bankruptcy Code § 727(a) or that a debt owed to you is not dischargeable

L under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint in
the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the Debtor
or to Determine Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's
office must receive the complaint and the required filing fee by that Deadline.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold andLT distributed to creditors. The debtor must file a list of all property claimed as exempt. You may inspect
that list at the bankruptcy clerk's office. If you believe that an exemption claimed by the debtor is not
authorized by law, you may file an objection to that exemption. The bankruptcy clerk's office must

L receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the7 Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's
L&J property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

r-e
Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorneyL to protect your rights.

L ~~~~~-ReferTo Other Side For Important Deadlines and Notices-
L

U



r-1 FORM B9B (Corporation/Partnership No Asset Case)

L UNITED STATES BANKRUPTCY COURT Dstrictof

[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on _ (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter on

(date) and was converted to a case under chapter 7 on .
You may be a creditor of the debtor. You may want to consult an attorney to protect your rights.

L. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
L Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

L Telephone number: Telephone number:

p Nltj 01 _

Date: / / Time: ( ) A.M. Location:
C ( )PM

L

LThe filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Please Do Not File A Proof of Claim Unless You Receive a Notice To Do So.

: Address of the Bankruptcy Clerk's Office: 0t1100-461|f A2df

Clerk of the Bankruptcy Court:L

Telephone number:

[ l Hours Open: Date:

r

L~~~~~~~~~~~~~~~~~~~~~~~~~~qf ~e"f



L

EXPLANATIONS FORM B9B

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed
Bankruptcy Case in this court by or against the debtor listed on the front side, and an order for relief has been entered.

Creditors May NotTake Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibitedCertain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking
actions to collect money or obtain property from the debtor; repossessing the debtor's property; and
starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's
representative must be present at the meeting to be questioned under oath by the trustee and by
creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be continued
and concluded at a later date without further notice.

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should
Claim at This Time notfile a proof of claim at this time. If it later appears that assets are available to pay creditors, you willL be sent another notice telling you that you may file a proof of claim, and telling you the deadline for

filing your proof of claim.

L Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorneyL to protect your rights.

Li'
-ReferTo Other Side For Important Deadlines and Notices-

LiLi

1.,
L



Fry FO R M B9C (Individual or Joint Debtor Asset Case)

UNITED STATES BANKRUPTCY COURT Distictof

tA chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 7 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protectK your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

L Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

Date: I / Time: ( ) A.M. Location:
r ( )P.Md

Papers must be received by the bankruptcy clerks office by the following deadlines:Kedine to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

i D ie to File a Complain t Objecting to Discharge of the Debtor or to Determine Dischargeabiity of Certain Debts:

(30)iDeadline to Object to Exemptions:
Thirty (0dasftrthe conclusion of the meeting of creditors.

Pi_~ ~ ~~~~~~~~~~~~~~~~PM

K ~~~~~~~~N

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's propertyr. If
you attempt to collect a debt or take other. actio n in violation of the Bankruptcy Code, you may be penalized.
Address of the Bankruptcy Clerk's Office: o Xo a[eadline to File a Complaint Objecting to Discharge of the DClerk of the Bankruptcy Court:

Telephone number:

L Hours Open: Date:



EXPLANATIONS FORM B9C

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed. Bankruptcy Case in this court by or against the debtor(s) listed on the front side, and an order for relief has been entered.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited* Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; takingf actions to collect money or obtain property from the debtor; repossessing the debtor's property; startingL or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may beLI continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a ProofL of Claim by the "Deadline to File of Proof of Claim" listed on the front side, you might not be paid any
money on your claim against the debtor in the bankruptcy case. To be paid you must file a Proof ofI Claim even if your claim is listed in the schedules filed by the debtor.

iLr
Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that

you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled toLI receive a discharge under Bankruptcy Code § 727(a) or that a debt owed to you is not dischargeableunder Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint inthe bankruptcy clerk's off-ice by the "Deadline to File a Complaint Objecting to Discharge of the Debtor
or to Determine Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk'sL office must receive the complaint and the required filing fee by that Deadline.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold andL distributed to creditors. The debtor must file a list of all property claimed as exempt. You may inspect
that list at the bankruptcy clerk's office. If you believe that an exemption claimed by the debtor is not
authorized by law, you may file an objection to that exemption. The bankruptcy clerk's office mustL receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

Liquidation of the The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that isDebtor's Property and not exempt. If the trustee can collect enough money, creditors may be paid some or all of the debtsPayment of Creditors' owed to them, in the order specified by the Bankruptcy Code. To make sure you receive any share ofClaims that money, you must file a Proof of Claim, as described above.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

-ReferTo Other Side For Important Deadlines and Notices-
L ~ ~~ .



f FORM B9D (Corporation/Partnership Asset Case)

UNITED STATES BANKRUPTCY COURT District of

~~~~~~~~ 1k ~~~~~~~~~~~~~~~~~~~~~11-13110RN 127,7.
[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on .(date).]

or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter - on
(date) and was converted to a case under chapter 7 on_ _ _

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

LI See Reverse Side For Important Explanations.

Debtor (name(s) and address): Case Number:

L
Taxpayer ID Nos.:

L
Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

K Telephone number: Telephone number:

Templeton*V I~ieetn
-11-1X 50 0 In .- I

Date: / / Time: ( )A.M. Location:
( )P.M..

Papers must be received by the bankruptcy clerk's office by the following deadlines:
Deadline to File a Proof of Claim:LFor all creditors (except a governmental unit): For a governmental unit:

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. If
you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.K Address of the Bankruptcy Clerk's Office: W ; g ig

An,~~~~~~~~~~~~M n g-n
20 of 1, i ~ ~ ~ ~ Cer of tVhe R Bakuty Court:ft,-

1 Telephone number:

L Hours Open: Date:

K



K ExPLANATIONs FORM B9D

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been filed
Bankruptcy Case in this court by or against the debtor listed on the front side, and an order for relief has been entered.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property; and
starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's
representative must be present at the meeting to be questioned under oath by the trustee and by
creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be continued
and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a Proof
of Claim by the "Deadline to File of Proof of Claim" listed on the front side, you might not be paid any
money on your claim against the debtor in the bankruptcy case. To be paid you must file a Proof of
Claim even if your claim is listed in the schedules filed by the debtor.

Liquidation of the The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that is
Debtor's Property and not exempt. If the trustee can collect enough money, creditors may be paid some or all of the debts
Payment of Creditors' owed to them, in the order specified by the Bankruptcy Code. To make sure you receive any share of
Claims that money, you must file a Proof of Claim, as described above.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

K



E FORM 19E (Individual or Joint Debtor Case)

UNITED STATES BANKRUPTCY COURT District of

L
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]

or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter n_ O
(date) and was converted to a case under chapter 11 on_ _ _

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

L See Reverse Side For Important Explanations.
Debtor(s) (name(s) and address): Case Number:

L Social Security/Taxpayer ID Nos.:

L Attorney for Debtor(s) (name and address): Telephone number:

Date: / I Time: ( ) A.M. Location:
()P.M.

Papers must be received by the bankruptcy clerk's office~ by the following deadlines:
: ~~~~~~~~~~~~~~Deadline to File a Proof of Cla~im:L ~~~~~~~~~~~~~~Notice of deadline will be sent at a later time.

PA.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.

r ~~~~~~~~Deadline to File a Complaint to Determine Dischargreability of Certain Debts:
Deadline to Fie a Complaint Objecting to Discharge of the Debtor:

r ~~~~~~~~~~~~~First date set for hearing on confirmatnon of plan.[7 ~ ~~~~~~~~~~~~~Notice of that date will be sent at a later time.
Deadline to Object to Exempff ons:

C ~~~~~~~~~~~Thirty (30) days after the conclusion of the me eting of creditors.

The filing of the bankruptcy automatically stays certain th against the debtor and the debtor's property. If
you attempt to collect adebt or take other action in violation of the Bankruptcy Code, you may be penalized.
Address of the Bankruptcy Clerk's Office: bthbnrpcleksfi btefowngd lns

[L Clerk of the Bnankruptcy Court:

Telephone number:

Hours Open: Date:



-V_ _ EXPLANATIONS FORM B9E

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title I 1, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered. Chapter 11 allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not effective
unless confirmed by the court You may be sent a copy of the plan and a disclosure statement telling you
about the plan, and you might have the opportunity to vote on the plan. You will be sent notice of the
date of the confirmation hearing, and you may object to confirmation of the plan and attend the
confirmation hearing. The debtor will remain in possession of its property and may continue to operate
any business unless a trustee is serving.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property; starting
or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled and
is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled unless
you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is
listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim or you might not be
paid any money on your claim against the debtor in the bankruptcy case. The court has not yet set a
deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a
complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline. If you believe that the debtor is not entitled to
receive a discharge under Bankruptcy Code § 1141(d)(3), you must file a complaint with the required
filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on confirmation
of the plan. You will be sent another notice informing you of that date.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and
distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a list of
all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believe
that an exemption claimed by the debtor is not authorized by law, you may file an objection to that
exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to
Exemptions" listed on the front side.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-



FORM B9E Alt. (Individual or Joint Debtor)

UNITED STATES BANKRUPTCY COURT District of_ _ _

C~~~~~~~~~~~~~~~~~~~~ t

[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter I1 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protectLJ your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

i See Reverse Side For Important Explanations.
Debtor(s) (name(s) and address): Case Number:

L Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Telephone number:

Hi~ ~ ~ ~ ~ ~ ~ ~ ~~~am

6-.~ Date: I / Time: ( ) A.M. Location:
( )P.M.

C~~~~~~~~~~~~~ia 
Jgd 

20 
ftX-

Papers must be received by the bankruptcy clerk's office by the following deadlines:
Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): For a governmental unit:
Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date setfor hearing on confirmation of plan.Notice of that date will be sent at a later time.

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

7r The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. Ifyou attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: G /

L Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:

Ln



EXPLANATIONS FORM B9E (Alt.)

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered. Chapter 11 allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not effective
unless confirmed by the court. You may be sent a copy of the plan and a disclosure statement telling you
about the plan, and you might have the opportunity to vote on the plan. You will be sent notice of the
date of the confirmation hearing, and you may object to confirmation of the plan and attend the
confirmation hearing. The debtor will remain in possession of its property and may continue to operate
any business unless a trustee is serving.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property; starting
or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled and
is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled unless
you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is
listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim by the "Deadline to
File a Proof of Claim" listed on the front side, or you might not be paid any money on your claim
against the debtor in the bankruptcy case.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a
complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline. If you believe that the debtor is not entitled to
receive a discharge under Bankruptcy Code § 1141(d)(3), you must file a complaint with the required
filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on confirmation
of the plan. You will be sent another notice informing you of that date.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and
distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a list of
all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believe
that an exemption claimed by the debtor is not authorized by law, you may file an objection to that
exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to
Exemptions" listed on the front side.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

-Refer To Other Side For Im ortant Deadlines and Notices-



FO R M B9F (Corporation/Partnership Case)

UNITED STATES BANKRUPTCY COURT District of

[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]L or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on
(date) and was converted to a case under chapter I1 on .]

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protectL your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

L See Reverse Side For Important Explanations.
Debtor (name(s) and address): Case Number:

_
Taxpayer ID Nos.:

Attorney for Debtor (name and address): Telephone number:

LA,~~~~~~~~~~~~11" 74V1 IN
Date: / / Time: ( ) A.M. Location:

P.( )PM.

r gX WS 'TSgN.0fita 0w ,
L ~~~~~~~~~Papers must be received by the bankruptcy clerk's office by the following deadlines:

Deadline to File a Proof of Claim:
II 1Notice of deadline will be sent at a later time.

> ~~~~~~~~~Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

A ~~~~~~~~~~~~~~~Notice of that date will be sent at a later time.

L i~~~~~~g0

fThe filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. If
Lyou attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Papers m bAddress of the Bankruptcy Clerk's Office: ce by tf ow ai

Ladlin to File a Complaint ObjeClerk of the Bankruptcy Court:

LfflFTelephone number:

AP~~~~~~~~~~~~~~ _ 
WA

EdHours Open: Date:
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-fia



i L

EXPLANATIONS FORM B9F

L Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case -filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered. Chapter 11 allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not effective
unless confirmed by the court. You may be sent a copy of the plan and a disclosure statement telling you
about the plan, and you might have the opportunity to vote on the plan. You will be sent notice of the
date of the confirmation hearing, and you may object to confirmation of the plan and attend the
confirmation hearing. The debtor will remain in possession of its property and may continue to operate
any business unless a trustee is serving.

L. tCreditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibitedCertain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking
actions to collect money or obtain property from the debtor; repossessing the debtor's property; starting
or continuing lawsuits or foreclosures.

r" . 4 Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's
representative must be present at the meeting to be questioned under oath by the trustee and by
creditors., Creditors are welcome to attend, but are not required to do so. The meeting may be continued
and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
h Il l i' h , 1 l ! , included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the

schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled andb l l bW Pli1 1 1lilW121 11 t 1is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled unless
you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim is
scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim is

, 'K , l [ i lj 1 1 , l I, a , listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim or you might not be
paid any money on your claim against the debtor in the bankruptcy case. The court has not yet set a

' t~~~~ll' |i ~~~~deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.
- 8 I lDis4 0 of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that

~~I11~~ H~~~ll I ~ you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled to
I ji]" l i l l jl llreceive a discharge under Bankruptcy Code § 1 141(d)(3), you must file a complaint with the required

'II | X ] F i tl 1: 1 ,j l l filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on confirmation
X___ .1 .i H 2 1 1 1 of the plan. You will be sent another notice informing you of that date.

~~* ~ QI~~r~'s Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
HI , 0 ' taddress listed on the front side. You may inspect all papers filed, including the list of the debtor's

The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney1~~I~~ ~Ii ~to protect your rights.

| 011 7pTJ |Ip 1 |A |-Refer To Other Side For Important Deadlines and Notices-

4 fi 11S~ 1 .1 S



L
FO R M B9F (Alt) (Corporation/Partnership Case)

L) UNITED STATES BANKRUPTCY COURT District of

[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter onL-o , (date) and was converted to a case under chapter l Ion__ _

r You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protectyour rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
-NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

L Attorney for Debtor (name and address): Telephone number:

L ~~Date: / / Time: ( ) A.M. Location:
( )P.M.

tA_ ~ _

r ~~~~~~~~~Papers must be received by the bankruptcy clerk's office by the following deadlines:
A! ~~~~~~~~~~~~~~Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): For a governmental unit:

l ~~~~~~~~~~Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date setfor hearing oconfirmation of plan.

Notice of that date will be sent at a later time.

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. If
you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: _ 5 w

Clerk of the Bankruptcy Court:

L Telephone number:

Hours Open: Date:
L _



r Et;XPLANATIONS FORM B9F (Alt.)
Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has beenBankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has beenentered. Chapter 11 allows a debtor to recognize or liquidate pursuant to a plan. A plan is not effectiveL~, unless confirmed by the court. You may be sent a copy of the plan and a disclosure statement telling you

about the plan, and you might have the opportunity to vote on the plan. You will be sent notice of thedate of the confirmation hearing, and you may object to confirmation of the plan and attend theconfirmation hearing. The debtor will remain in possession of its property and may continue to operate
any business unless a trustee is serving.

Creditors May NotTake Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property; starting
or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's
representative must be present at the meeting to be questioned under oath by the trustee and by
creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be continued
and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled andis not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled unless
you file a Proof of Claim or you are sent further notice about the claim. Whether or not your claim isscheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if your claim islisted as disputed, contingent, or unliquidated, then you must file a Proof of Claim by the "Deadline toL File of Proof of Claim" listed on the front side, or you might not be paid any money on your claim
against the debtor in the bankruptcy case.

L Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled to, receive a discharge under Bankruptcy Code § 1141(d)(3), you must file a complaint with the required
filing fee in the bankruptcy clerk's office not later than the first date set for the hearing on confirmationL of the plan. You will be sent another notice informing you of that date.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at theOffice address listed on the front side. You may inspect all papers filed, including the list of the debtor's
property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

J4- -Refer To Other Side For Important Deadlines and Notices-

L



FORM B9G (Individual or Joint Debtor Family Farmer)

UNITED STATES BANKRUPTCY COURT Districtof___

[The debtor(s) listed below filed a chapter 12 bankruptcy case on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter ____ on

(date) and was converted to a case under chapter 12 on __
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

Ft;DII ROS (Al _)
See Reverse Side For Important Explanations.

Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

L Date: / / Time: ( ) A.M. Location:
)P.M.

't$ X m 6 § g g g|§ w g S~~~~~~~~~~~~~~~~~~~~~~~~t S 9'ta-,S @ W~~~~,, %'- Ifl.URK"'~~~~~~~~~~~~~~
Papers must be received by the bankruptcy clerk's office by the following deadlines:

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

_~ ~~ i __ .. . ..

L ~~~~~~~~~~~~~Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
Date: __ _ _ _ _ _ _ _ ___ Tim e: _ _ _ _ _ _ ___ Location: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Vor [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

t i - ' ^ 'M'i4111IN'W -Iffl.WWy,00R¢,j , t 6

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. Ifyou attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: by t a c l ' e h followi gd ines:

Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:

[7~ ~ r[h etrhsfldapa.Teplno umr ftepa n oieo onimto ern ilb etsprtl.



EXPLANATIONS FORM B9G

Filing of Chapter 12 A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been
Flo, Bankruptcy Case filed in this court by the debtor(s) listed on the front side, and an order for relief has been entered.

Chapter 12 allows family farmers to adjust their debts pursuant to a plan. A plan is not effective unlessL confirmed by the court. You may object to confirmation of the plan and appear at the confirmation
hearing. A copy or summary of the plan [is included with this notice] or [will be sent to you later], and
[the confirmation hearing will be held on the date indicated on the front of this notice] or [you will be

l. sent notice of the confirmation hearing]. The debtor will remain in possession of the debtor's propertyL and may continue to operate the debtor's business unless a trustee is serving.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of
Certain Actions prohibited actions include contacting the debtor by telephone, mail or otherwise to demand repayment;

taking actions to collect money or obtain property from the debtor; repossessing the debtor's property;
C starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.F

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a Proof
of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be paid any
money on your claim against the debtor in the bankruptcy case. To be paid you must file a Proof of
Claim even if your claim is listed in the schedules filed by the debtor.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing aF complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline.

L Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and
distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a list of
all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believeL that an exemption claimed by the debtor is not authorized by law, you may file an objection to that
exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to
Exemptions" listed on the front side.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

EL -ReferTo Other Side For Important Deadlines and Notices-

L[



FORM B9H (Corporation/Partnership Family Farmer)

U UNITED STATES BANKRUPTCY COURT District of

[The debtor [corporation] or [partnership] listed below filed a chapter 12 bankruptcy case on (date)]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter on

(date) and was converted to a case under chapter 12 on __

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

[ See Reverse Side For Important Explanations.

Debtor (name and address): Case Number:

F Social Security/Taxpayer ID Nos.:

U Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

L Telephone number: Telephone number:

r J if SIX & 2 a>0gitW X,.0Ef St, M~~ gS~~ af W~ iSE,4, Alp xigl. ;avjwtggg 3

Date: / Time: ( ) A.M. Location:
( )P.M.

Papers must be received by the bankruptcy clerk's office by the following deadlines:
t ~~~~~~~~~~~~~~~Deadline to File a Proof of Claim:

A,~~Fo all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Filing of Plan, Hearing on Confirmation of Plan

C ~~~[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
L Date: ______ Time: Location:____________

or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]
__eo [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

H CrdV os ~ Iot.,ke- taiziA cwt1che}W S ^ 2 @} jU j U Gil & ZvqW - hiRt>dO ikdpM iW o }~eGsX

hefiling of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. If
y dou attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

L Address of the Bankruptcy Clerk's Of fice: by E

Deadline toClile a Complaint to Determinof the Bankruptcy Court:

L.
Telephone number:

Hours Open: LoDate:



L EXPLANATIONS FORM B9H

Filing of Chapter 12 A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by the debtor listed on the front side, and an order for relief has been entered. Chapter

12 allows family farmers to adjust their debts pursuant to a plan. A plan is not effective unless
confirmed by the court. You may object to confirmation of the plan and appear at the confirmation
hearing. A copy or summary of the plan [is included with this notice] or [will be sent to you later], and
[the confirmation hearing will be held on the date indicated on the front of this notice] or [you will be
sent notice of the confirmation hearing]. The debtor will remain in possession of the debtor's property
and may continue to operate the debtor's business unless a trustee is serving.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of
Certain Actions prohibited actions include contacting the debtor by telephone, mail or otherwise to demand repayment;

taking actions to collect money or obtain property from the debtor; repossessing the debtor's property;
and starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor's
representative must be present at the meeting to be questioned under oath by the trustee and by
creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be continued
and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a Proof
of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be paid any
money on your claim against the debtor in the bankruptcy case. To be paid you must file a Proof of
Claim even if your claim is listed in the schedules filed by the debtor.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), or (6), you must start a lawsuit by filing a
complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline.

Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

L



FORM B91

UNITED STATES BANKRUPTCY COURT Districtof_

L L J
E - [The debtor(s) listed below filed a chapter 13 bankruptcy case on (date).]7 or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 13 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.

L NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

71, See Reverse Side For Important Explanations.
L

Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:
MWEDEW I4 flpg*~

:~~~~~~~~~ 4S$0 ;t0t030 Sg it }W~ t90 w60 iL%0Si

Date: / / Time: ( ) A.M. Location:
( )P.M.

Papers must be received by the bankruptcy clerk's office by the following deadlines:r Deadline to File a Proof of Claim:
L. For all creditors (except a governmental unit): For a governmental unit:

Deadline to Object to Exemptions:
musThirty (30) days after the conclusion of the meeting of creditors.

taFrling o f Plan, Hearing on Confirmation of Plan

[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
Date: Time: Location:

or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

r dt10I1a o TakeiXX a Certain T
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property. If
you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: g| -X 04>J 4 4 4,#
W4 54 1 ' -f-V~

Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:

L



l
EXPLANATIONS FORM B91

Filing of Chapter 13 A bankruptcy case under chapter 13 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by the debtor(s) listed on the front side, and an order for relief has been entered.

Chapter 13 allows an individual with regular income and debts below a specified amount to adjust their
debts pursuant to a plan. A plan is not effective unless confirmed by the bankruptcy court. You may
object to confirmation of the plan and appear at the confirmation hearing. A copy or summary of the
plan [is included with this notice] or [will be sent to you later], and [the confirmation hearing will be
held on the date indicated on the front of this notice] or [you will be sent notice of the confirmation
hearing]. The debtor will remain in possession of the debtor's property and may continue to operate the
debtor's business, if any, unless the court orders otherwise.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362 and § 1201. Common examples of
Certain Actions prohibited actions include contacting the debtor by telephone, mail or otherwise to demand repayment;

taking actions to collect money or obtain property from the debtor; repossessing the debtor's property;
starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the trustee
and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a Proof
of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be paid any
money on your claim against the debtor in the bankruptcy case. To be paid you must file a Proof of
Claim even if your claim is listed in the schedules filed by the debtor.

L Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a
complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to DetermineL Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold and
distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a list of
all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you believeL that an exemption claimed by the debtor is not authorized by law, you may file an objection to that
exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object to
Exemptions" listed on the front side.

L Bankruptcy Clerk's Any paper that you file in this bankruptcy case must be filed at the bankruptcy clerk's office at the
Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an attorney
to protect your rights.

L -Refer To Other Side For Important Deadlines and Notices-

Lr-l



Form 9

L

ad COMMITTEE NOTE

Forms 9A -9I (and the alternate versions of Forms
9E and 9F) have been amended, redesigned, and
rewritten. Minor conforming changes have been made to
respond to amendments made in the Bankruptcy Reform
Act of 1994: the longer claims filing period for
governmental units in section 502(b)(9) of the Code

Vll l ' ' ' (see Forms 9C, 9D, 9E(Alt.), 9F(Alt.), 9G, 9H, and 9I);
and a reference to dischargeability actions under
section 523(a)(15) (see Forms 9A, 9C, 9E, and 9E(Alt.),
9G. and 9H). All of the forms have been substantially
l reised to make them easier to read and understand.
The titles have been simplified. Recipients are told
wh( they are receiving the notice. Explanations are

Is provided on the back of the form and are set in larger
type. Plain English is used. Deadlines are
'highlighted on the front of the form. Recipients are

K';l : 'Itold. that' papers must be received by the bankruptcy
I clIrJ's office by the applicable deadline. The box for

|| V l'lithle trustee has been deleted from the chapter 11
l t a|llll ijl l~ices (Forms 9E and 9F and the alternates). Various

"I't alt.ernat-ves are set out in brackets in many of the
; o 1ns,permitting each bankruptcy clerk's office to
l alllor the forms even more precisely to fit the needs

t Fll 1ifllla particular case.

i; I

,' . I

he



FORM B10 (Official Form 10)

UNiTED SATEns BANKRUPTCY COURT DISTRICT OF_________ 0 1#4 1j4 P44
Name of Debtor Case Number

Ioikip ':M else Lsfie

Name of Creditor (The person or other entity to whom the debtor owes E Check box if you are aware thatmoney or property): anyone else has filed a proof of
claim relating to your claim.
Attach copy of statement giving
particulars.

Name and address where notices should be sent: E Check box if you have never
received any notices from the
bankruptcy court in this case.

El Check box if the address differs
from the address on the envelope

Telephone number: sent to you by the court. Tias SPACa IS FOR COURT USE ONLY
Account or other number by which creditor identifies debtor: C replaces

Check here if this claim Elrp aces iusyfld li, ae
O- amends1.Baisfo Cai

m 1. Basis for Claim El Retiree benefits as defined in i1 U.S.C. § 114(a)
El Goods sold O Wages, salaries, and compensation (fill out below)
El Services performed Your SS #:
El Money loaned
El Personal injury/wrongful death Unpaid compensation for services performed
E Taxes from to
El Other (date) (date)

2. Date debt was incurred: 3. If court judgment, date obtained:
4. Classification of Claim. Under the Bankruptcy Code 4c. H Unsecured priority Claim $___

all claims are classified as one or more of the following: Specify the priority of the claim:
(a) Secured, (b) Unsecured nonpriority, E Wages, salaries, or commissions (up to $4000),* earned not more3(c) Unsecured priority. It is possible for part of a claim than 90 days before filing of the bankruptcy petition or cessation ofto be in one category and part in another. the debtor's business, whichever is earlier - 11 U.S.C. § 507(a)(3).
Check the appropriate box or boxes that best describe your claim E Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).
and state the amount of the claim at time case filed: E Up to $1,800* of deposits toward purchase, lease, or rental of

4a. H Secured Claim $ property or services for personal, family, or household use -
Brief Description of Collateral: 11 U.S.C. § 507(a)(6).

El Real Estate E Motor Vehicle El Other El Alimony, maintenance, or support owed to a spouse, former spouse,Amount of arrearage and other charges at time case filed included or child - 11 U.S.C. § 507(a)(7).
in secured claim above, if any $
4b. H Unsecured nonpriority claim $ El Taxes or penalties owed to governmental units -Il U.S.C. § 507(a)(8).
A claim is unsecured if there is no collateral or lien on property of E Other - Specify applicable paragraph of 11 U.S.C. § 507(a)( .the debtor securing the claim or to the extent that the value of such *Amounts are subject to adjustment on 4/1/98 and every 3 years thereafter
property is less than the amount of the claim. with respect to cases commenced on or after the date of adjustment.

5. Total Amount of Claim $ $ $ $
at Time Case Filed: (Unsecured Nonpriority) (Secured) (Unsecured Priority) (Total)
E Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of allinterest or additional charges.

6. Credits: The amount of all payments on this claim has been credited and deducted for Tins SPACE IS FOR COURT USE ONLY
the purpose of making this proof of claim.

7. Supporting Documents: Attach copies of supporting documents, such as promissory
notes, purchase orders, invoices, itemized statements of running accounts, contracts,
court judgments, mortgages, security agreements, and evidence of perfection of lien. If
the documents are not available, explain. If the documents are voluminous, attach a
summary.

8. Time-Stamped Copy: To receive an acknowledgment of the filing of your claim,
enclose a stamped, self-addressed envelope and copy of this proof of claim.

Date Sign and print the name and title, if any, of the creditor or other person authorized to file
this claim (attach copy of power of attorney, if any):

Penalty for presentingfraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.



FORM B10 (Official Form 10

INSTRUCTIONS FOR PROOF OF CLAIM FoRM
The instructions and definitions below are general explanations of the law. In particular types of cases or circumstances, such as bankruptcy cases
that are notfiled voluntarily by a debtor; there may be exceptions to these general rules.

Debtor Secured Claim Unsecured Claim
The person, corporation, or other entity A claim is a secured claim if the If a claim is not a secured claim it is an
that has filed a bankruptcy case is creditor has a lien on property of the unsecured claim. A claim may be partly
called the debtor. debtor (collateral) that gives the secured and partly unsecured if the property
Creditor creditor the right to be paid from that on which a creditor has a lien is not worthE reditor property before creditors who do not enough to pay the creditor in full.
A creditor is any person, corporation, have liens on the property.
or other entity to whom the debtor Unsecured Priority Claim
owed a debt on the date that the Examples of liens are a mortgage on Certain types of unsecured claims are givenL -bankruptcy case was filed. real estate and a security interest in a priority, so they are to be paid in bankruptcy

car, truck, boat, television set or other cases before most other unsecured claims (if
Proof of Claim item of property. A lien may have been there is sufficient money or propertyr A form filed with the clerk of the obtained through a court proceeding available to pay these claims). The most
bankruptcy court where the bankruptcy before the bankruptcy case began; in common types of priority claims are listed
case was filed, to tell the bankruptcy some states a court judgment is a lien. on the proof of claim form. Unsecured
court how much the debtor owed a In addition, to the extent a creditor claims th at a re not specifically given
creditor when the bankruptcy case was owes money to the debtor, the
filed (the amount of the creditor's creditor's claim is a secured claim. priority status by the bankruptcy laws are
claim). (See also Unsecured Claim, below.)

L Court, Name of Debtor and Case Number: 4. Classification of Claim:
Fill in the name of the federal judicial district where the Check the appropriate place to state whether the claim is a
bankruptcy case was filed (for example, Central District of secured claim, an unsecured priority claim, or an unsecured
California), the name of the debtor in the bankruptcy case, nonpriority claim, and state the amount. If the claim is a

L and the bankruptcy case number. If you received a notice of secured claim, you must state the type of property that is
the case from the court, all of this information is near the top collateral for the claim, attach copies of the documentation of
of the notice. your lien, and state the amount past due on the claim as of the

date the bankruptcy case was filed. A claim may be partly
Information about Creditor: secured and partly unsecured. (See DEFINITIONS, above.) A

Complete the section giving the name, address, and claim may also be partly priority and partly nonpriority if, for
telephone number of the creditor to whom the debtor owes example, the claim is for more than the amount given priority
money or property, and the debtor's account number, if any. by the law. For partly secured claims or partly priority claims,
If anyone else has already filed a proof of claim relating to state the amount of each part in the applicable separate
this debt, if you never received notices from the bankruptcy designated section of the form.L court about this case, if your address differs from that to 5. Total Amount of Claim:
which the court sent notice, or if this proof of claim replaces Fill in the total amount of each type of claim included in the
or changes a proof of claim that was already filed, check the proof of claim and the total amount of the entire claim. If

l appropriate box on the form. interest or other charges in addition to the principal amount of
LI Hthe claim are included, check the appropriate place on the form

1. Basis for Claim: and attach an itemization of the interest and charges.
r- Check the type of debt for which the proof of claim is being 6. Credits:L filed. If the type of debt is not listed, check "Other" and By signing this proof of claim, you are stating under oath that

briefly describe the type of debt. If you were an employee of in calculating the amount of your claim you have given the
the debtor, fill in your social security number and the dates debtor credit for all payments received from the debtor.
of work for which you were not paid.

2. Date debt incurred: 7. Supporting documents:L 2. Date debt incurred: You must attach to this proof of claim form copies of
Fill in the date when the debt first was owed by the debtor. documents that show the debtor owes the debt claimed or, if

I 3. Court judgments: the documents are too lengthy, a summary of those documents.
If you have a court judgment for this debt, state the date the If documents are not available, you must attach an explanation
court entered the judgment. of why they are not available.



Form 10

L COMMITTEE NOTE

Explanatory definitions and instructions for
completing the form have been added.

L

r-

L

L.

L
L

L

L



Form 14

Form 14. BALLOT FOR ACCEPTING OR REJECTING A PLAN

[Caption as in Form 16A]

CLASS [ 1 BALLOT FOR ACCEPTING OR REJECTING
PLAN OF REORGANIZATION

[Proponent] filed a plan of reorganization dated [Date] (the "Plan") for the Debtor in this
6-1 case. The Court has [conditionally] approved a disclosure statement with respect to the

Plan (the "Disclosure Statement'). The Disclosure Statement provides information to
assist you in deciding how to vote your ballot. If you do not have a Disclosure Statement,L you may obtain a copy from [name, address, telephone number and telecopy number of
proponent/proponent's attorney.] Court approval of the disclosure statement does not
indicate approval of the plan by the Court.

You should review the Disclosure Statement and the Plan before you vote. You may
1r wish to seek legal advice concerning the Plan and your classification and treatment

under the Plan. Your [claim] [equity interest] has been placed in class [ 1 under the
Plan. If you hold claims or equity interests in more than one class, you will receive a
ballot for each class in which you are entitled to vote.

L.
If your ballot is not received by [name and address of proponent's attorney or other
appropriate address] on or before [date], and such deadline is not extended, your vote

L will not count as either an acceptance or rejection of the Plan. If the Plan is
confirmed by the Bankruptcy Court it will be binding on you whether or not you
vote.

ACCEPTANCE OR REJECTION OF THE PLAN

i [At this point the ballot should providefor voting by the particular class of creditors or
equity holders receiving the ballot using one of the following alternatives;]

L[f the voter is the holder of a secured, priority or unsecured nonpriority claim.]

The undersigned, the holder of a Class [ ] claim against the Debtor in the unpaid amount
of Dollars ($ )

[or, if the voter is the holder of a bond, debenture or other debt security:]

The undersigned, the holder of a Class [ I claim against the Debtor, consisting of Dollars
($ ) principal amount of [describe bond, debenture or other debt security] of the
Debtor (For purposes of this Ballot, it is not necessary and you should not adjust the
principal amount for any accrued or unmatured interest.)

L71

L'



L
[or, if the voter is the holder of an equity interest:]

The undersigned, the holder of Class [ 1 equity interest in the Debtor, consisting of
_ shares or other interests of [describe equity interest] in the Debtor

[In each case, the following language should be included:]

(Check one box only)

[ ACCEPTS THE PLAN []REJECTS THE PLAN

Dated:

Print or type name:

Signature:

K Title (if corporation or partnership)

Address:

RETURN THIS BALLOT TO:

[Name and address of proponent's attorney or other appropriate address]

L

L
r

L.J



Form 14

COMMITTEE NOTE

The form has been substantially amended to simplify its
format and make it easier to complete correctly.

Directions or blanks for proponent to complete the text of
the ballot are in italics and enclosed within brackets. A ballot
should include only the applicable language from the alternatives
shown on this form and should be adapted to the particular
requirements of the case.

If the plan provides for creditors in a class to have the
right to reduce their claims so as to qualify for treatment given
to creditors whose claims do not exceed a specified amount, the
ballot should make provisions for the exercise of that right.
See section 1122(b) of the Code.

If debt or equity securities are held in the name of a
broker/dealer or nominee, the ballot should require the
furnishing of sufficient information to assure that duplicate
ballots are not submitted and counted and that ballots submitted
by a broker/dealer or nominee reflect the votes of the beneficial
holders of such securities. See Rule 3017(e).

In the event that more than one plan of reorganization is to
be voted upon, the form of ballot will need to be adapted to
permit holders of claims or equity interests (a) to accept or
reject each plan being proposed, and (b) to indicate preferences
among the competing plans. See section 1129(c) of the Code.



Form 17

K; FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A
BANKRUPTCY COURT

L
[Caption as in Form 16A, 16B, or 16D, as appropriate]

NOTICE OF APPEAL

, the plaintiff [or defendant or other party] appeals under 28 U.S.C.
§ 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered in this adversaryL proceeding [or other proceeding, describe type] on the _ _ day of , (year)

E The names of all parties to the judgment, order, or decree appealed from and the names, addresses, and7 telephone numbers of their respective attorneys are as follows:

L

Dated:

K Signed: _________________________________________

Attorney for Appellant

7 ~~~~~~~~~Attorney Name: __________________

L (and Identification No., if required)

Address:

L

K Tel No:

If a Bankruptcy Appellate Panel Service is authorized to hear this appeal, each party has a right to
L have the appeal heard by the district court. The appellant may exercise this right only by filing a separate

statement of election at the time of the filing of this notice of appeal.

rue~

L

L



Form 17

COMMITTEE NOTE

The form has been amended to conform to Rule
8001(a), which requires the notice to contain the names
of all parties to the judgment, order, or decree
appealed from and the names, addresses, and telephone
numbers of their respective attorneys. A party filing
a notice of appeal pro se should provide equivalent
information.



Form 18

Form 18. DISCHARGE OF DEBTOR

IN A CHAPTER 7 CASE

[Caption as in Form 16AJ

[I DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge, IT IS ORDERED: The debtor is granted a

discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

Dated:

BY THE COURT

7
L United States Bankruptcy Judge

Lr

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.



EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the
r- case and it does not determine how much money, if any, the trustee will pay to creditors.
L

Collection of Discharged Debts Prohibited

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For
example, a creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue
a lawsuit, to attach wages or other property, or to take any other action to collect a discharged debt
from the debtor. [In a case involving community property:] [There are also special rules that protect
certain community property owned by the debtor's spouse, even if that spouse did not file a bankruptcy

L case.] A creditor who violates this order can be required to pay damages and attorney's fees to the
debtor.

However, a creditor may have the right to enforce a valid lien, such as a mortgage or securityLi
interest, against the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in
the bankruptcy case. Also, a debtor may voluntarily pay any debt that has been discharged.

Debts that are Discharged

L The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is
discharged. Most, but not all, types of debts are discharged if the debt existed on the date the

7, bankruptcy case was filed. (If this case was begun under a different chapter of the Bankruptcy Code
and converted to chapter 7, the discharge applies to debts owed when the bankruptcy case was
converted.) Some of the common types of debts which are not discharged in a chapter 7 bankruptcyF case are:

a. Debts for most taxes;

b. Debts that are in the nature of alimony, maintenance, or support;

L c. Debts for most student loans;

d. Debts that the bankruptcy court specifically decides, during the bankruptcy case, are notU' discharged;

e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

7 f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle while
intoxicated;

g. Some debts which were not properly listed by the debtor;

h. Debts for which the debtor has given up the discharge protections by signing a reaffirmation
agreement in compliance with the Bankruptcy Code requirements for reaffirmation of debts.

This information is only a general summary of the bankruptcy discharge and there are
exceptions to these general rules. The law is complicated, so you may want to consult an attorney

L to determine the exact effect of the discharge in your case.



Form 18

COMMITTEE NOTE

The discharge order has been simplified by
deleting paragraphs which had detailed some, but not
all, of the effects of the discharge. These paragraphs
have been replaced with a plain English explanation of
the discharge. This explanation is to be printed on
the reverse of the order, to increase understanding of
the bankruptcy discharge among creditors and debtors.
The bracketed sentence in the second paragraph should
be included when the case involves community property.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



Form 20A

Form 20A. Notice of Motion or Objection

[Caption as in Form 16A.]

NOTICE OF [MOTION TO J [OBJECTION TO ]

has filed papers with the court to [relief
sought in motion or objection]. Your rights may be affected. You should
read these papers carefully and discuss them with your lawyer, if you haveL one in this bankruptcy case. (if you do not have a lawyer, you may wish to
consult one.)

If you do not want the court to [relief sought in motion or
objection], or if you want the court to consider your views on the [motion]
[objection], then by (date) , you or your lawyer must:

L [File with the court a written request for a hearing {or, if the court
requires a written response, an answer explaining your position}, and mail
a copy to

L
{movant's attorney's name and address}

LT {names and addresses of others to be served}

If you mail your {request} {response} to the court for filing, you must
mail it early enough so the court will receive it by the date stated
above.]

ti [Attend the hearing scheduled to be held on (date) , (year) , at
L a.m./p.m. in Courtroom _ , United States Bankruptcy Court,

{address}.]

[Other steps required to oppose a motion or objection under local rule or
court order.]

If you or your lawyer do not take these steps, the court may decide
that you do not oppose the relief sought in the motion or objection and may
enter an order granting that relief.

_ Date: Signature:
Name:Lx Business Address:



Form 20B

Form 20B. Notice of Objection to Claim

[Caption as in Form 16A.]

NOTICE OF OBJECTION TO CLAIM

has filed an objection to your claim in this
bankruptcy case. Your claim may be reduced. modified. or eliminated. You
should read these papers carefully and discuss them with your lawyer, if

L. you have one.

If you do not want the court to eliminate or change your claim, or
(date) , you or your lawyer must:

{If required by local rule or court order.} [File with the court a written
response to the objection, explaining your position, and mail a copy to

{objector's attorney's name and address}

L {names and addresses of others to be served}

FIJI, If you mail your response to the court for filing, you must mail it earlyL enough so that the court will receive it by the date stated above.]

Attend the hearing on the objection, scheduled to be held on (date)
(year) , at a.m./p.m. in Courtroom __, United States

Bankruptcy Court, {address}.

If you or your attorney do not take these steps the court may decide
that you do not oppose the objection to your claim.

Date: Signature:
Name:
Business Address:

,

,7



Forms 20A & 20B

COMMITTEE NOTE

These forms are new. They are intended to provide
uniform, plain English explanations to parties

r regarding what they must do to respond in certain
contested matters which occur frequently in bankruptcy

L cases. Such explanations have been given better in
some courts than in others. The forms are intended to
make bankruptcy proceedings more fair, equitable, and
efficient, by aiding parties, who sometimes do not have
counsel, in understanding the applicable rules. It is
hoped that use of these forms also will decrease the
number of inquiries to bankruptcy clerks' offices.

Form 20A should be used upon the filing of a
motion to dismiss or convert a case, a motion to modifyL a chapter 12 or chapter 13 plan, a motion for relief
from the automatic stay, an objection to exemptions, or
an objection to confirmation of a chapter 12 or chapter
13 plan. Form 20B should be used when there is an
objection to a claim.

These forms are not intended to dictate the
specific procedures to be used by different bankruptcy
courts. The forms contain optional language that can
be used or adapted, depending on local procedures.

L Similarly, the signature line will be adapted to
identify the actual sender of the notice in each
circumstance. All adaptations of the form should carry

L out the intent to give notice of applicable procedures
in easily understood language.

Lo
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EL Exhibit "B"

Present Official Bankruptcy Forms 1, 3, 6 (Schedule F, only),

1 8, 9, 10, 14, 17, and 18
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(Rev. 194) FORM 1. VOLUNTARY PETITION
United States Bankruptcy Court VOLUNTARY

District of PETITION
IN RE (Name of debtor-If individual, enter: Last. First, Middle) NAME OF JOINT DEBTOR (Spouse) (Last. First. Middle)

ALL OTHER NAMES used by the debtor in the last 6 years ALL OTHER NAMES used by the pint debtor in the last 6 years(include married, maiden, and trade names.) 
(include married. maiden. and trade names.)

SOC. SEC./TAX I.D. NO. (If more than one. state all) SOC. SECJTAX 1.D. NO. (If more than one. state all.)

STREET ADDRESS OF DEBTOR (No. and street. city, state, and zip code) STREET ADDRESS OF JOINT DEBTOR (No. and street, city, state, and zip code)

COUNTY OF RESIDENCE OR 
COUNTY OF RESIDENE ORPRINCIPAL PLACE OF BUSINESS 
PRINCIPAL PLACE OF BUSINESS

MAILING ADDRESS OF DEBTOR (If different from street address) MAILING ADDRESS OF JOINT DEBTOR (If different from street address)

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR 
VENUE (Check one box)(if different from addresses listed above) El Debtor has been domiciled or has had a residence, principal place of business. or

principal assets in this District for 180 days immediately preceding the date of thispetition or for a longer part of such 180 days than in any other District.
D There is a bankruptcy case concerning debtor's affiliate. general partner. orpartnership pending in this District.

INFORMATION REGARDING DEBTOR (Check applicable boxes)
TYPE OF DEBTOR (Check one box) CHAPTER OR SECTION OF BANKRUPTCY CODE UNDER WHICH THE PETITION ISK3 Individual E Corporation Publicly Held FILED (Check one box)C Joint (Husband & Wife) 0 Corporation Not Publicly Held 0 Chapter 7 E Chapter 11 0 Chapter 13o Partnership D Municipality D3 Chapters a Chapter 12 13 Sec. 304-Case Ancillary to ForeignO Other: 

PrChaptero9ca Chapter 12 s Se 30t-Case Ancil to ForePoeding
SMALL BUSINESS (Chapter I1 only)NATURE OF DEBT (Check one box) 
D Debtor is a small business as defined in 11 U.S.C. § 101.O Non-Business/Consumer D Business-Complete A & B below 0 Debtor is and elects to be considered a small business under 11 U.S.C. § 1121(e). (Optional)
FILING FEE (Check one box)A. TYPE OF BUSINESS (Check one box) E3 Filing fee attachedEl Farming El Transportation E3 Commodity Broker El Filing fee to be paid in installments. (Applicable to individuals only.) Must attach signed

a Professional E Manufacturing/ E Construction application for the courts consideration certifying that the debtor is unable to pay feeEl Retail/Wholesale 
Mining (3 Real Estate except in installments. Rule 1006(b): see Official Form No.3

Dl Railroad El Stockbroker El Other Business NAME AND ADDRESS OF LAW FIRM OR ATTORNEY
B. BRIEFLY DESCRIBE NATURE OF BUSINESS

Telephone No.
NAME(S) OF ATTORNEY(S) DESIGNATED TO REPRESENT THE DEBTOR
(Print or Type Names)

El Debtor is not represented by an attorney. Telephone No. of Debtor not representedSTATISTICALJADMINISTRATIVE INFORMATION (26 U.S.C. § 604) ,by an attorney:
(Estimates only) (Check applicable boxes)

0 Debtor estimates that funds will be available for distribution to unsecured creditors. THIS SPACE FOR COURT USE ONLYE Debtor estimates that. after any exempt property is excluded and administrative expenses paid, there will beno funds available for distribution to unsecured creditors
ESTIMATED NUMBER OF CREDITORS

I-IS 16-49 50.99 100-199 200-999 1000-Over

ESTIMATED ASSETS (in thousands of dollars)

Under 50 50-99 100-499 500-999 1000-9999 10.000-99.000 100,000-over

ESTIMATED LIABILITIES (in thousands of dollars)
Under 50 50-99 100-499 500-999 1000.9999 10,000-99,000 1

00
.000-over

EST. NO. OF EMPLOYEES-CH 11 & 12 ONLY

0 1-19 20-99 100-999 1000-over

EST. NO. OF EQUITY SECURITY HOLDERS-CH. 11 & 12 ONLY
O 1-19 20-99 100-999 1000-overEl El El ElE



Namteof Debtor

Case No._ _ _

(Court use only)

FIRUNG OF PLAN
For Chapter 9. 11. 12 and 13 cases only. Check appropriate boa.

o A copy of debtor's proposed plan dated __ is attached. 0 Debtor intends to file a plan within the time allowed by statute, rule, or order of the court.

PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (If more than one, attach additional sheet) -
b~~~~~ocation Where Filed |Case Number |Date Filed

L PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE, PARTNER, OR AFFILIATE OF THIS DEBTOR (If more than one, attach additional sheet.)
Name of Debtor Case Number Date

Relationship District Judge

REQUEST FOR REUIEF

Debtor is eligible for and requests relief in accordance with the chapter of title II. United Slates Code, specified in this petition.

<I> l t~h ' i ' .'SIGNATURES

ATTORNEY

X

S'11 gaueDate

INDIVIDUAUJOINT DEBTOR(S) 
CORPORATE OR PARTNERSHIP DEBTOR

,, a 1 ,; I declare under pernalty of perjury that the information provided in this petition is true and correct I declare under penalty of pedury that the information provided in this petition is true and correct, andI 4 .., 
that I have been authorized to file this petition on behalf of the debtor.

4 Sign fur q of Dtebtor ; 7 ~- X
Signature of Authorized Individual

. I { D ate j_ 
_ _ __i_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __- 

-_ 

_ _ _

Print or Type Name of Authorized Individual

S 1 'Sigretrelof raDebtor .
Title of Individual Authorized by Debtor to File this Petition

Dati 1 | ,Date

If debtor is a corporation filing under chapter I 1. Exhibit A is attached and made pert of this petiton.

TO. l o ',ED BY INDMDUAL CHAPTER 7 DEBTOR WITH PRIMARILY CONSUMER DEBTS (See CERTIFICATION AND SIGNATURE OF NON-ATTORNEYI~~~Il i liii I ~~~~~~~P.L. 98-353 § 322) BANKRUPTCY PETITION PREPARIER (See 11 U.S.C. § 110)

a| p aiethatI may proceed under chapter 7 11. or 12. or 130o title 11, United States Code. understand the relief avail. tcertiy that larna bankruptcy petition preparerrs defined Inrt U.S.C. § I10.eb ~ ea eah such a,"ter. and choose to proceed under chapter 7 of such titie. that I prepared this document for compensation, and that I have providled the

debtor with a copy of this documentI11 p ~ressnedbyaen attorney. exhibiti has been completed.

i IY l I i 
Printed or Typed Name of Bankruptcy Petition Preparer

tir of Debtor Date Social Securdty Number

J ll i| tfr | Joint~ebty, Date Address Tel. No.

liii I ~~~~~~~~~~~~EXHIBIT "B" Names and Social Security numbers of all other individuals who prepared or

rg' ionip d i | |by attorney for individual chapter 7 debtor(s) with primarily consumer debta.) assisted in preparing this document:Ith [atto~ln~y~Jr th~et~t~r~s named in the foregoing petition, declare that I have informed the debtor(s) that (he. she, or
ptb I !a, Ser under chapter 7. 11. 12. or 130f title 11, United States Code. and have explained the relief available If more than one person prepared this document, attach additional signed

Signature of Bankruptcy Petition Preparer

t~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~set 
contormin to~luif hey aprpit Offcia For fo eac peron.

7 A b~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ankaiptcy petiten preparee's farisr Is comply with the pmvisionsof tiWe I11 and the
1
S)~~~~~atui~~~~M~~~nn~~~ney ~~~Date Federal Rules t of akuptcy Picoedure may jesuSt nfine firmornpuisenenteior beth.



Form BIXA
6/90

Exhibit "NA"

[If debtor is a corporation filing under chapter 11 of the Code, this Exhibit "A" shall be
completed and attached to the petition.]

[Caption as in Form 16B]

Exhibit "A'? to Voluntary Petition

1. Debtor's employer identification number is

2. If any of debtor's securities are registered under section 12 of the Securities and Exchange Act
of 1934, the SEC fie number is

3. The following financial data is the latest available information and refers to debtor's condition
on

a. Total assets $

b. Total liabilities $

Approximate
number of
holders

Fixed, liquidated secured debt $

Contingent secured debt $

Disputed secured claims $

Unliquidated secured debt $

Approximate
number of
holders

Fixed, liquidated unsecured debt $

Contingent unsecured debt $

Disputed unsecured claims $

Unliquidated unsecured debt $

Number of shares of preferred stock

Number of shares of common stock



Exhibit 'A" continued

Comments, if any:

4. Brief description of debtor's business:

5. List the name of any person who directly or indirectly owns, controls, or holds, with power toLI vote, 20% or more of the voting securities of debtor.

6. List the names of all corporations 20% or more of the outstanding voting securities of which aredirectly or indirectly owned, controlled, or held, with power to vote, by debtor: _

LI

LW



Form X3
12/94

L Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

F [Caption as in Fonn 16B]L

APPLICATION TO PAY FILING FEES IN INSTALLMENTS

In accordance with Fed. R. Bankr. P. 1006, application is made for permission to pay the filing fee on the following terms:

$ ___________________ with the filing of the petition, and the balance of

A, $ _______________ in _ installments, as follows:

C $ ________________ on or before

L,, $ ___________________ on or before

$ on or beforeLI $ on or before

I certify that I am unable to pay the filing fee except in installments. I further certify that I have not paid any money or transferred any property to anattorney or any other person for services in connection with this case or in connection with any other pending bankruptcy case and that I will not make anyL payment or transfer any property for services in connection with the case until the filing fee is paid in full.

Date:

Applicant

fr 
Attorney for Applicant

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 US.C. § 110)I teI certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have providedthe debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

L. Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

,L X
Signature of Bankruptcy Petition Preparer Date

r A ba-bpAypdon praxWes fidn-c to comply wah the pmvsow of tide II and At Feded Jdes of &nknpky Ptocedimy n'd n fne or Adnpn orm bot 11 U.S.C 110; 18 V.&C 5156.

ORDER

IT IS ORDERED that the debtor pay the filing fee in installments on the terms set forth in the foregoing application.

IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay, and no person shall accept, any money for services in connection with this case, andthe debtor shall not relinquish, and no person shall accept, any property as payment for services in connection with this case.

L 
BY THE COURT

Date:

United States Baknuptcy Judge

L.



FORM B6F
(10189)

In re _etrCase 
No.

i Debtor 

(If knoknon

SCHEDULE F-CREDITORS HOLDING UNTSECURED NONPRIORITY CLAIMS
State the name, mailing address, including zip code, and account number. if any, of all entities holding unsecured claims without priority against tldebtor or the property of the debtor, as of the date of filing of the petition. Do not include claims listed in Schedules D and E. If all creditors will not fit c

Lthis page, use the continuation sheet provided.
If any entity other than a spouse in a joint case may be jointly liable on a claim. place an "X" in the column labeled "Codebtor,' include the entity othe appropriate schedule of creditors, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband, wife, both of them, or th

marital community maybe liable on each claim by placing an -H.-" -W.^ "J." or "C" in the column labeled "Husband. Wife, Joint. or Community.If the claim is contingent, place an -X" in the column labeled "Contingent." If the claim is unliquidated, place an 'X" in the column labele"Unliquidated." If the claim is disputed, place an -X" in the column labeled "Disputed." (You may need to place an '-X in more than one of these thre
columns)

Report total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule. Report this total also on theSummnary of Schedules.

C Check this box if debtor has no creditors holding unsecured non priority claims to report on this Schedule F.

CREDITOR'S NAMYI~ ~ DATE CLAIM WAS INCURREDCREDITORS NAE AND RESS F AND CONSIDERATION FOR CLAIM. AMOUNT
MAILING ADDRESS ~~~~~~~IF CLAIM IS SUBJEC TOr OF CLAIMINCLUDING ZIP CODE r IN C L U DIN G z[ C O D Eo zSETO FF, SO .STA TE. CL

ACCOUNT NO.

L ACCOUNT NO.

L

ACCOUNT NO.

V ACCOUNT NO.

continuation sheets attached S u b to a 5

C'~~~~~~~~~~~~~~~~~~~~~~~~~~~~f 
STotal I-

(Report total also on Summarn of Schedules)



Form B8
194

Form & INDIVIDUAL DEBTOR'S STATEMENT OF INTENION
[Caption as in Forn 16B]

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION

1. I, the debtor, have filed a schedule of assets and liabilities which includes consumer debts secured by property
of the estate.

2. My intention with respect to the property of the estate which secures those consumer debts is as follows:

a. Property to Be Surrendered.

Description of Property Creditors name

2.

3. .

b. Property to Be Retained [Check applicable statement of debtor's intention concerning reaffirmation,
redemption, or lien avoidance.]

Property is Lien will be
claimed as ex- avoided pursuant

Debt will be empt and will to § 522(f) andDescription reaffirmed be redeemed property will
of Creditoes pursuant to pursuant to be claimed as
property name § 524(c) § 722 exempt

2.

3._

3. I understand that § 521(2)(B) of the Bankruptcy Code requires that I perform the above stated intention
within 45 days of the filing of this statement with the court, or within such additional time as the court, for cause,
within such 45-day period fixes.

Date:

Signature of Debtor

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)
I certify that I am a bankruptcy petitioner preparer as defined in 11 U.SC § 110, that I prepared this document for compensation,and that I have provided the debtor with a copy of this documnent.

Printed or Bped Name of Bankruptcy Petition Preparer Social Secuiriy No.

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document.
If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form foreach person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy peffon preparer's failure to comply with the provision of fife 11 and the Federal Rules of Bankuptcy Procedures may result in fines orimprsonmnentor bo 11 U.S.C§ 10; 18U.S.C§ 156.



Form B9
6/92

Form 9. NOTICE OF COMMENCEMENT OF CASE UNDER THE
BANKRUPTCY CODE, MEETING OF CREDITORS,

AND FIXING OF DATES

9A ..... Chapter 7, Individual/Joint, No-Asset Case

9B ..... Chapter 7, Corporation/Partnership, No-Asset Case

9C ..... Chapter 7, Individual/Joint, Asset Case

9D ..... Chapter 7, Corporation/Partnership, Asset Case

9E ..... Chapter 1 1, Individual/Joint Case

9E (Alt.). .Chapter 11, Individual/Joint Case

9F ..... Chapter 11, Corporation/Partnership Case

9F (Alt.). .Chapter 11, Corporation/Partnership Case

9G ..... Chapter 12, Individual/Joint Case

9H ..... Chapter 12, Corporation/Partnership Case

9I ..... Chapter 13, Individual/Joint Case



FORM B9A
(Rev. 12/94) United States Bankruptcy Court

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING DATES

(Individual or Joint Debtor No Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter on (date).

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or toDetermine Dischargeability of Certain Types of Debts:
AT THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS. DO NOT
FILE A PROOF OF CLAIM UNTIL YOU RECEIVE NOTICE TO DO SO.
COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or persons
named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,
including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action

LJ against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wage
deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against
the debtor or the property of the debtor should review 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court
is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect atrustee other than the one named above, elect a committee of creditors, examine the debtor, and transact such other business as may properly come before the meeting.
The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.FT LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property and turn any that is not exempt into money. At this time, however, itappears from the schedules of the debtor that there are no assets from which any distribution can be paid to creditors. If at a later date it appears that there are assets
from which a distribution may be paid, the creditors will be notified and given an opportunity to file claims.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption of

i money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting ofL creditors.
DISCHARGE OF DEBTS. The debtor is seeking discharge of debts. A discharge rmeans that certain debts are made unenforceable against the debtor personally.
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtorF- should not receive any discharge of debts under § 727 of the Bankruptcy Code or that a debt owed to the creditor is not dischargeable under § 523(a) (2), (4), (6), or(15) of the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline set forth above in the box labeled 'Discharge of Debts." Creditors
considering taking such action may wish to seek legal advice.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE TO DO SO

Address of the Clerk of the Bankruptcy Court For the Court:

r Clerk of the Bankruptcy Court

Dare



l FORM B9B United States Bankruptcy CourtBankruptcy ~~~~~~~~Case Number

r - District of
NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE,

MEETING OF CREDITORS, AND FIXING OF DATES
71 (Corporation/Partnership No Asset Case)L

In re (Name of Debtor) Address of Debtor Soc. Sec/Tx Id. Nos.

_7 
Date Case Filed (or Converted)

D Corporation 2 Partnership
Name and Address of Attorney for Debtor Name and Address of Trustee

L | Telephone Number Telephone Number

L This is a converted case originally filed under chapter _ _ on. ... _ ___ (date)

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

rd AT THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS. DO NOT FILEA PROOF OF CLAIM UNTIL YOU RECEIVE NOTICE TO DO SO.

COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the debtor'named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, ther-9 debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demandi I repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosureL actions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who isconsidering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal,advice. If the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this£7 partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5). is required to appear at the meeting of creditors on thedate and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but notrequired. At the meeting, the creditors may elect a trustee other than the one named above, elect a committee of creditors, examine the debtor, andtransact such other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at themeeting, without further written notice to the creditors.

L LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property, if any, and turn it into money. At this time, however, itappears from the schedules of the debtor that there are no assets from which any distribution can be paid to the creditors. If at a later date it appearsthat there are assets from which a distribution may be paid, the creditors will be notified and given an opportunity to file claims.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE TO DO SO

Address of the Clerk of the Bankruptcy Court For the Court:

C

£7 
Clerk of the B~ankruptcy Court

L 
Drate



FORM B9C B
(Rev. 12/94) United States Bankruptcy Court CaseNtrber

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING DATES

(Individual or Joint Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

V, S J Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

[ ~Telephone Number l T elephone Number

0 This is a converted case originally filed under chapter - on (date).L DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Types of Debts:
COMMENCEMENT OF CASE: A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or personsnamed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor isgranted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking actionagainst the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wagedeductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action againstthe debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy courtis not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forthabove for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect ar? trustee other than the one named above, elected a committee of creditors, examine the debtor, and transact such other business as may properly come before the meeting.The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.L LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property and tum any that is not exempt into money. If the trustee can collectenough money and property from the debtor, creditors may be paid some or all of the debts owed to them.

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption ofmoney or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting ofcreditors.

DISCHARGE OF DEBTS. The debtor is seeking a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtorshould not receive any discharge of debts under § 727 of the Bankruptcy Code or that a debt owed to the creditor is not dischargeable under § 5 2 3 (a)(2), (4), (6), or(15) of the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline set forth above in the box labeled "Discharge of Debts." Creditorsconsidering taking such action may wish to seek legal advice.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forthabove in the box labeled "Deadline to File a Proof of Claim." The place to file the proof of claim, either in person or by mail, is the office of the clerk of the bankrupt-L cy court. Proof of claim forms are available in the clerk's officetof any bankruptcy court.

Address of the Clerk of the Bankruptcy Court For the Court:

[ 
Clerk of the Bankruptcy Court

Datefr

L



FOItRI 1It)1
12/94{>t)4, IJUnited States Bankruptcy Court Case Number

r District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATESL (Corporation/Partnership Asset Case)

In re (Name of Debtor) Address of Debtor Soc Sec/Tax Id. Nos

Date Case Filed (or Converted)

2jCorporation C Partnership
Name and Address of Attorney for Debtor Name and Address of Trustee

K L | Telephone Number | Telephone Number

n This is a converted case originally filed under chapter - on _ (date)

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units

LK DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

C
COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the debtornamed above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, thedebtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demandrepayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosureactions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who isconsidering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legalL advice. If the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of thisL partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001 (5), is required to appear at the meeting of the creditors on thedate and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but notrequired. At the meeting, the creditors may elect a trustee other than the one named above, elect a committee of creditors, examine the debtor, andtransact such as other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at themeeting, without further written notice to the creditors.

r LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property, if any, and turn it into money. If the trustee can collectL enough money and property from the debtor, creditors may be paid some or all of the debts owed to them.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by thedate set forth above in the box labeled "Deadline to File a Proof of Claim.' The place to file the proof of claim, either in person or by mail, is the office ofV the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date



L FORM B9E

(Rev. 12/94) United States Bankruptcy Court
L District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 11 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING DATES

(Individual or Joint Debtor Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

L

L 
Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of TrusteeL

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter on (date).
DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:
COMMENCEMENT OF CASE: A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the person or personsnamed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,E including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor isgranted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking actionagainst the debtor to collect money owed co creditors or to rake property of the debtor, and starting or continuing foreclosure actions, repossessions, or wagedeductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action againstthe debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy courtis not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forthabove for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may examinethe debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at themeeting, without fulrther written notice to creditors.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption ofmoney or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting ofcreditors.

DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtorshould not receive a discharge under § 1141(d)(3)(C) of the Bankruptcy Code, timely action must be taken in the bankruptcy court in accordance with BankruptcyRule 4004(a). Ifa creditor believes that a debt owed to the creditor is not dischargeable under § 5 23(a)(2), (4), (6), or (15) of the Bankruptcy Code, timely action mustbe taken in the bankruptcy court by the deadline set forth above in the box labeled "Discharge of Debts." Creditors considering taking such action may wish to seeklegal advice.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is not listedas disputed, contingent, or unliquidated as to amount may, but it is not required to, file a proof of claim in this case. Creditors whose claims are not scheduled or whoseclaims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file their proofs ofclaim. A creditor who desires to rely on the schedules of creditors has the responsibility for determining that the claim is listed accurately. If the court sets a deadlinefor filing a proof of claim, you will be notified. The place to file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof ofclaim forms are available in the clerk's office of any bankruptcy court.
PURPOSE OF CHAPTER 11 FILING. Chapter 11 of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless approvedby the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case is dismissed or converted to another chapter of the1- Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

Address of the Clerk of the Bankruptcy Court For the Court:

EL 
Clerk of the Bankruptcy Court

Li 
Date

rF_ _ _ _ _ _ _ _ _ _ _ _ _ _ _



(1l01i 12)1:

Wc, 12/t94) United States Bankruptcy Court Cl Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER I I OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

(Indiidiual or Joint Debtor Case)
L~~~~~~~~~~~

In re (Name of L)ebtor) Addr-s c-o pioDmhr Soc Sec./Tax Id. No,

Date Filed (or Converted)

Addressee: Addrvt ot the Clerk of the Bankruptcv Court

Name and Addrel. of Ar tornvs ibr Debtor Name .,d Aidire-, tf Trutree

Teiephone Number Telephone Number

This Is a concerted case originally filed under chapter _ on

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental uniti

[or "If the court sets a deadline, creditors %% ill be notified."l

DATE, TIME. AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

is the Deadline to File a Complaint t) Determine Disch.rze.ibilitv of Cerrain Types of Debrts

COMMENCEMENT OF CASE. A petition for reorganization under chapter II of the Bankruptcy Code has been filed its this court by or against the person or
persons named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filedwith the court, including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtoris granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wage deduc-
tions. If unauthorized actions are taken by a creditor against a debtor, the court may penali:e that creditor. A creditor who i, considering taking action against
the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcycourt is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place setforth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may
examine the debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by
notice at the meeting, without further written notice to creditors.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption
of money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of themeeting of creditors.

DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that thedebtor should not receive a discharge under § 1141 (d)(3)(C) of the Bankruptcy Code, timely action must be taken in the bankruptcy court in accordance with Bankruptcy
Rule 4004(a). If a creditor believes that a debt owed to the creditor Is not dischargeable under § 523(a)(2), (4), (6), or ( 15) of the Bankruptcy Code, timelyaction must be taken in the bankruptcy court by the deadline set forth above in the box labeled "Discharge of Debts." Creditors considering taking such actionmay wish to seek legal advice.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is notlisted as dispurted, contingent, or unliquiclated as to amount may, but is not required to, file a proof of clairn in this ease. Creditors whose claims are not scheduledor whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file theirproofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim is listed accurately. The place to }file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of anybankruptcy court.

PURPOSE OF CHAPTER II filing. Chapter II of the Bankruptcv Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless ap-proved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case Is dismissed or converted to anotherchapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

For the Court:

Clerk of the Bankruptcv Court Date



L FORM B9F
L 4G/92 United States Bankruptcy CourtCase Number

L District of
NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 1 1 OF THE BANKRUPTCY CODE,MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Case)
In re (Name of Debtor) 

Address of Debtor Soc. Sec./Tax Id. Nos.L
Date Case Filed (or Converted)

L
E Corporation D Partnership

Name and Address of Attorney for Debtor and Address of Trustee

| Telephone Number 
Telephone Number

a_~ This is a converted case originally filed under chapter on ___ (date)L. DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

K ) COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the
debtor named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed withthe court, including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code,the debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor. and starting or continuing foreclosure:actions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is
considering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal
advice. If the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the filing of this partnershipcase. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on
the date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not
required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. The,
meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to the creditors.
PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which
is not listed as disputed, contingent. or unliquidated as to amount may. but is not required to. file a proof of claim in this case. Creditors whose claims
are not scheduled or whose claims are listed as disputed. contingent, or unliquidated as to amount and who desire to participate in the case or share in
any distribution must file their proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the
claim is listed accurately. If the court sets a deadline for filing a proof of claim, you will be notified. The place to file a proof of claim, either in person orby mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.PURPOSE OF CHAPTER 11 FILING. Chapter 11 of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective
unless approved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case is dismissed or
converted to another chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any businessunless a trustee is appointed.

hK
Address of the Clerk of the Bankruptcy Court For the Court:

f7 ' 
Clerkr of the Bankruvotcy Court

K 
34



k~ ~ ~~~~~~~Sae i 0an.iBs)lupA eyiltev12/9)4) United States Bankruptcy Court
7 District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER I I OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, ANt) FIXING OF DATES

((Corporation/Partriership Case)

In re (Name of Debtor) Address of Debtor Syc. Sec./Tax Id. Nos.

L
Date Filed (or Converted)

Addressee: Addre<.e of the Clerk oif the BankrLprTCv Court

K ~~~~~~~~~~~~~~ ~ ~~~~~~Corpiirsrion ~ iPart nership
Name and Address of Attorney for Debtor Name and Address of Trustee

L
phoTelephone Numher Telephone NumberL __._ I__ _.._ ___ .___ _ _This is a converted case originally filed under chapter - on

DEADLINE TO FILE A PROOF OF CLAIML For creditors other than governmental units- For governmental units.
for "if the court sets a deadline, creditors will be notified.'"

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the debtor namedabove, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court, including lists of theK debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtoris granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking actionagainst the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, or repossessions. If unauthorizedL. actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against the debtor or the propertyof the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. If the debtor is a partnership, remedies otherwise available againstgeneral partners are not necessarily affected by the filing of this partnership case. The staff of the clerk of the bankruptcy court is nor permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on the dateand at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting,the creditors may examine the debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned fromtime to time by notice at the meeting, without further written notice to creditors.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is notlisted as disputed, contingent, or unliquidated as to amount may, but is not required to, file a proof of claim in this case. Creditors whose claims are not scheduledor whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file theirproof of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim is listed accurately. The place tofile a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of anybankruptcy court.

PURPOSE OF CHAPTER II FILING. Chapter II of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless ap-proved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case is dismissed or converted to anotherchapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

L

K For the Court:
Clerk of the Bankruptcy Court Date



(eC" 12194) United States Bankruptcy Court
District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 12 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

(Individual or Joint Debtor Family Farmer)

In re (Name of Debtor) Address of Debtor Soc. Sec.iTax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

K | Telephone Number Telephonec Numhcr

0 This is a converted case originally filed under chapter on (date).

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN
O The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:(Date) _ -- (Time) (Location)
0 The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.0 A plan has not been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

DISCHARGE OF DEBTS
Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:
COMMENCEMENT OF CASE. A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been filed in this court by the family farmernamed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case: All documents filed with the court,including lists of the debtor's property and debts are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor isgranted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking actionagainst the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wagedeductions. Some protection is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor against a debtor, or a protectedcodebtor, the court may punish that creditor. A creditor who is considering taking action against the debtor or the property of the debtor, or any codebtor, should review§§ 362 and 1201 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forthabove for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may examinethe debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at themeeting, without further written notice to creditors.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption ofmoney or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting ofcreditors.

DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes a specific debtowed to the creditor is not dischargeable under § 523(a)(2), (4), (6), or (15) of the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadlineset forth above in the box labeled 'Discharge of Debts." Creditors considering taking such action may wish to seek legal advice.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forthabove in the box labeled 'Deadline to File a Proof of Claim." The place to file the proof of claim, either in person or by mail, is the office of the clerk of the bankruptcycourt. Proof of claim forms are available in the clerk's office of any bankruptcy court.
PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is not effective unlessapproved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is dismissed or converted to another chapter of theBankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date



L (Rcvl2/94I ~~~~~~~United States Bankruptcy CourtCaeNmr
_ _ D istrict of __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

_ ~~~NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 12 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Family Farmer)
in re (Name of Debtor) Address of Debtor Soc SecI/Tax Id. Nos

Date Case Filed (or Converted)

DJ Corporation Partnership
Name and Address of Attorney for Debtor Name and Address of Trustee

Teehone Number Telephone Number

FC This is a converted case originally filed under chapter _ on _______________(date).

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units.

DATE. TIME, AND LOCATION OF MEETING OF CREDITORS

L ~~~~~~FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN
1- The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:

.(Date) -_________(Time) 
(Location)

O The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.0 A plan has not been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

DISCHARGE OF DEBTS
Deadline to file a Complaint to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE: A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been filed in this court by the familyfarmer named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case, All documents filedwith the court, including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code,the debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demandrepayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosureactions or repossessions. Some protection is also given to certain codebtors; of consumer debts. If unauthorized actions are taken by a creditoragainst a debtor or a protected codebtor, the court may penalize that creditor. A creditor who is considering taking action against the debtor, theproperty of the debtor, or a codebtor, should review §§ 362 and 1201 of the Bankruptcy Code and may wish to seek legal advice. If the debtor is apartnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this partnership case. The staffof the clerk of the bankruptcy court is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5), is required to appear at the meeting of creditors onthe date and at the place set forth above in the box labeled 'Date. Time, and Location of Meeting of Creditors' for the purpose of being examined under__ oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may examine the debtor and transact such,other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at the meeting, with-out further written notice to the creditors.
DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against thedebtor. Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditorLbelieves a specific debt owed to the creditor is not dischargeable under § 523(a) (2), (4), (6). or (15) of the Bankruptcy Code, timely action must be takenin the bankruptcy court by the deadline set forth above in the box labeled 'Discharge of Debts.' Creditors considering taking such action may wish toseek legal advice.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by thedate set forth above in the box labeled 'Deadline to File a Proof of Claim.' The place to file the proof of claim, either in person or by mail, is the officeof the clerk of the bankruptcy court. Proof of Claim forms are available in the clerk's office of any bankruptcy court.
PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is noteffective unless approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is dismissed orcon~verted to another chapter of the Bankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date



r(Re 12/94) United States Bankruptcy Cou rt Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 13 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

5 This is a co ertedL case originIlvl filedl under chapter on _ (date).

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLANC The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:
(Date) (Time) (Location)F 0 The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.L 0r C A plan has not been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

COMMENCEMENT OF CASE. An individual's debt adjustment case under chapter 13 of the Bankruptcy Code has been filed in this court by the debtor or debtorsnamed above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court, includinglists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money. Under the Bankruptcy Code, the debtor is grantedcertain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action against thedebtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wage reductions. Someprotection is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor against a debtor, or a protected codebtor, the court maypunish that creditor. A creditor who is considering taking action against the debtor or the property of the debtor, or any codebtor, should review §§ 362 and 1301 of theBankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the dare and at the place set forthabove in the box labeled "Date, Time, and Location of Meeting of Creditors" for the purpose of being examined under oath. Attendance by creditors at the meeting iswelcome, but not required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. Themeeting may be continued or adjourned from time by notice at the meeting, without further written notice to creditors.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any paymenr from the estate, a creditor must file a proof of claim by the date set forthabove in the box labeled "Deadline to File a Proof of Claim." The place to file the proof of claim, either in person or by mail. is the office of the clerk of the bank-L" ruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.

PURPOSE OF A CHAPTER 13 FILING. Chapter 13 of the Bankruptcy Code is designed to enable a debtor to pay debts in full or in part over a period of timepursuant to a plan. A plan is not effective unless approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case isdismissed or converted to another chapter of the Bankruptcy Code.L

Address of the Clerk of the Bankruptcy Court For the Court:

L Clerk of the Bankruptcy Court

Date



B 10 (Official Fom 10)L Rev. 7195)

United States Bankruptcy Courtr" -District of _ PROOF OF CLAIl\IL.
In re (Name of Debtor) 

Case Number

L NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement ofthe case. A 'request' for payment of an administrative expense may be filed pursuant to II U.S.C. § 503.Name of Creditor 
D Check box if you are aware that any-{7 (The person or other entity to whom the debtor owes money or property) one else has filed a proof of claim

relating to your claim. Attach copy ofName and Address Where Notices Should be Sent statement giving particulars.
1 Check box if you have never received

Lany notices from the bankruptcy courtLI ~~~~~~~~~~~~~~~~~~~~~~~~~in this case.

1Check box if the address differs fromthe address on the envelope sent to THIS SPACE IS FORL. Telephone No. 
you by the courtCOURT USE ONLYACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR: 

_ _p_
IS FOR CLAIM 

Check here if this claim F1 amends a previously filed claim, dated:_L ' ~1. BASIS FOR CLAIM
n Goods sold 

jO Retiree benefits as defined in 11 U.S.C. § 1114(a)[J Services perfotied 
i1 Wages, salaries, and compensation (Fill out below)Pers Money loaned 

Your social security numberD Personal injury/wrongful death Unpaid compensation for services performedO Taxes 
from toEl Other (Describe briefly) 

(date) (date)
L 2. DATE DEBT WAS INCURRED 

3. IF COURT JUDGMENT, DATE OBTAINED:

l 4. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,(2) Unsecured Priority, (3) Secured. It is possible for part of a claim to be in one category and part in another.CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.AttaSECURED CLAIMe $ o 
Wages, salaries, or commissions (up to $4000),^ earned not more than 90

Briefh evidence of peo n of security inter est days before filing of the bankruptcy petition or cessation of the debtor's busi-
Brief Description of Collateral: 

ness, whichever is earlier-11 U.S.C. § 507(a)(3)
__ o~~ Real Estate Q Motor Vehicle 0 Other (Describe briefly) nswihvri ale-lusc 0()3w Real Estate 0 Motor Vehicle 0 Other (Describe briefly) El Contributions to an employee benefit plan-11 U.S.C. § 507(a)(4)Amount of arrearage and other charges at time case filed included in o Up to $1,800' of deposits toward purchase, lease, or rental of property or

secured claim above, if any $ 
services for personal, family, or household use-i1 U.S.C. § 507(a)(6)D UNSECURED NONPRIORITY CLAIM $__ f Alimony, maintenance, or support owed to a spouse, former spouse, or child-

A claim is unsecured if there is no collateral or lien on property of the 11 U.S.C. § 507(a)(7)debtor securing the claim or to the extent that the value of such prop- 0Taxes or penalties of governmental units-il U.S.C. § 507(a)(8)erty is less than the amount of the claim.
0 UNSECURED PRIORITY CLAIM $ Q Oth~05er--Specify applicable paragraph of lIJI, S.C. 9 07(a)

a UNSECURED PRIORITY CLAIM $ Amounts are subject to adjustment on 4/11/98 and everyy 3 years thereafter
Specify the priority of the claim. 

with respect to cases commenced on or after the date of adjustment5. TOTALAMUTO,
CLAIM ATTHE TIME $ $ $ $_ --- ICASE FILED: (Unsecured) (Secured) (Priority) (Total)lQ Check this box if claim includes charges in addition to the principal amount of the claim. Attach itemized statement of all additional charges.

6. CREDITS AND SETOFFS: The amount of all payments on this claim has been credited and deducted for the purpose of THIS SPACE IS FOR
v making this proof of claim. In filing this claim. claimant has deducted all amounts that claimant owes to debtor. COURT USE ONLY7. SUPPORTING DOCUMENTS: Attach cooies of supporting documents, such as promissory notes, purchase orders,invoices, itemized statements of running accounts, contracts, court judgments, or evidence of security interests. If thedocuments are not available, explain. If the documents are voluminous, attach a summary.

8. TIME-STAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped, self-addressedL enveloped and copy of this proof of dam.
Date Sign and print the name and title, if any, of the creditor or other personV authorized to file this claim (attach copy of power of attoiney, if any)

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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Form 14. BALLOT FOR ACCEPTING OR REJECTING PLAN

[Caption as in Fonn 164]

BALLOT FOR ACCEPTING OR REJECTING PLAN

FiledBy
on date]

F The plan referred to in this ballot can be confirmed by the court and thereby made binding on you if it isaccepted by the holders of two-thirds in amount and more than one-half in number of claims in each classand the holders of two-thirds in amount of equity security interests in each class voting on the plan. In theevent the requisite acceptances are not obtained, the court may nevertheless confirm the plan if the court findsthat the plan accords fair and equitable treatment to the class or classes rejecting it and otherwise satisfies therequirements of § 1129(b) of the Code. To have your vote count you must complete and return this ballot.
m711 [If holder of general claim] The undersigned, a creditor of the above-named debtor in the unpaid principalL; amount of $ _

[If bondholder, debenture holder, or other debt security holder] The undersigned, the holder of [state unpaidprincipal amount] $ of [descn7be security]
of the above-named debtor, with a stated maturity date of__
[if applicable] registered in the name ofL [if applicable] bearing serial number(s) ],

[If equity security holder] The undersigned, the holder of [state number] sharesof [describe type] 
stock of the above named debtor,represented by Certificate(s) No. 

__. [or held in my/our brokerageL Account No. _ at [name of broker-dealer] _

[Check One Box]

[ Accepts

[ I Rejects

the plan for the reorganization of the above-named debtor proposed by[name of proponent] ___

A, and [if more than one plan is to be voted on]

L [I] Accepts

[I Rejects

L the plan for the reorganization of the above-named debtor proposed by[name of proponent]

L



[If more than one plan is accepte4 the following mazy but need not be completed,] The undersigned prefersthe plans accepted in the following order.

[Identify plans]

1.

L 2.

Dated:

Print or type name:

Signed:

[If appropriate] By:

as:

Address:

Return this ballot on or before _ to:
(date) (name)

Address:

COMfMITTEE NOTE

This form is derived from former Official Form No. 30. The formhas been amended to facilitate the voting of a debtor's shares heldin "street name." The form may be adapted to designate the classin which each ballot is to be tabulated. It is intended that aseparate ballot will be provided for each class in which a holdermay vote.

.
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FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A
BANKRUPTCY COURT

In re __ _ _ _ _ _ _ _ _

Debtor

Case No.

Chapter

NOTICE OF APPEAL

the plaintiff [or defendant or other party] appeals under 28U.S.C. § 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered inthis adversary proceeding [or other proceeding describe type] on the day of __ _ ,19_.

L The parties to the order appealed from and the names of their respective attorneys are as follows:

Dated.

L ~~~~~~~~~~~~~~~Signed:
Attorney for Appellant

INx 
Address:

ri
L .

If a Bankruptcy Appellate Panel is authorized to hear this appeal, each party has a right to haveLo the appeal heard by the district court. The appellant may exercise this right only by filing a separatestatement of election at the time of the filing of this notice of appeal.

r-
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B18 (Official Form 18)
(12/94)

Form 18. DISCHARGE OF DEBTOR

[Caption as in 1A4]

DISCHARGE OF DEBTOR

It appears that a petition commencing a case under title 11, United States Code, was filed by or against the
person named above on ____ , and that an order for relief was entered under chapter 7, and thati_ ~~~~~~~~~(date)no complaint objecting to the discharge of the debtor was filed within the time fixed by the court [or that a complaint objecting

L discharge of the debtor was filed and, after due notice and hearing, was not sustained].

IT IS ORDERED THAT:

1. The above-named debtor is released from all dischargeable debts.

2. Any judgment heretofore or hereafter obtained in any court other than this court is null and void as al determination of the personal liability of the debtor with respect to any of the following:
(a) debts dischargeable under 11 U.S.C. § 523;

L) (b) unless heretofore or hereafter determined by order of this court to be nondischargeable, debts alleged tobe excepted from discharge under clauses (2), (4), (6), and (15) of 11 U.S.C. § 623(a);
(c) debts determined by this court to be discharged.

3. All creditors whose debts are discharged by this order and all creditors whose judgments are declared nulland void by paragraph 2 above are enjoined from instituting or continuing any action or employing anyprocess or engaging in any act to collect such debts as personal liabilities of the above-named debtor.

BY THE COURT

Dated:

United States Bankruptcy Judge

U.,
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of March 21 - 22, 1996

DRAFTMemphis, Tennessee

Minutes

7L The Advisory Committee met in a courtroom of the United States Bankruptcy Court
L for the Western District of Tennessee. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno

, Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge Donald E. Cordova
L Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge A. Jay Cristol
Professor Charles J. Tabb
R. Neal Batson, Esquire
Kenneth N. Klee, Esquire
J. Christopher Kohn, Esquire, United States

Department of Justice
Leonard M. Rosen, Esquire

Lv Gerald K. Smith, Esquire
Henry J. Sommer, Esquire
Professor Alan N. Resnick, Reporter

L Circuit Judge Alice M. Batchelder was unable to attend. District Judge Thomas S. Ellis, III,
To liaison to the Committee from the Committee on Rules of Practice and Procedure, and

Richard G. Heltzel, clerk-adviser to the Committee, also were unable to attend.

The following additional persons attended all or part of the meeting: Bankruptcy Judge
L James W. Meyers, former member of the Committee; Professor Daniel R. Coquillette,

Reporter for the Committee on Rules of Practice and Procedure ("Standing Committee"); Peter
G. McCabe, Assistant Director of the Administrative Office of the United States CourtsL, ("Administrative Office") and Secretary to the Standing Committee; Joseph G. Patchan,
Director, Executive Office for United States Trustees; Patricia S. Channon, Bankruptcy Judges
Division, Administrative Office, Mark D. Shapiro, Rules Committee Support Office,
Administrative Office; and Elizabeth C. Wiggins, Federal Judicial Center.

The following summary of matters discussed at the meeting should be read in
conjunction with the various memoranda and other written materials referred to, all of which
are on file in the office of the Secretary to the Committee on Rules of Practice and Procedure.

L
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Votes and other action taken by the Advisory Committee and assignments by the Chairman
appear in bold.

Introductory Items L

The Chairman presented a citation from the Judicial Conference to Bankruptcy Judge

James W. Meyers. The citation recognizes, and expresses the appreciation of the Judicial

Conference for, Judge Meyers' contribution to the administration of justice and commitment

to the judiciary while serving on the Committee from October 1989 to October 1995.

The Committee approved the minutes of the September 1995 meeting subject to

correction of several typographical errors. The Committee also requested that a note be added F
at the end stating that a decision had been made after the September 1995 meeting to move

the March 1996 meeting from Charleston, SC, (the originally announced location), to Li
Memphis, TN.

The Chairman and the Reporter briefed the Committee on actions taken at the January

1996 meeting of the Standing Committee. Professor Resnick reported that the Standing

Committee had approved the Committee's recommendation concerning the procedure for

amending the official forms when certain dollar amounts stated in the Bankruptcy Code are

adjusted under a formula prescribed by Congress in the Bankruptcy Reform Act of 1994. The

procedure will permit automatic amendment of those dollar amounts that appear on the K
official forms without further action by the Standing Committee or the Judicial Conference.

[The Judicial Conference approved the procedure at its meeting of March 12, 1996.]

Professor Resnick said the Standing Committee's self-study report generated

substantial controversy. Although the Standing Committee received the report on a motion L
that also mentioned publication, no schedule for publication was discussed and Judge Stotler

indicated that further comment could be submitted. The long range planning subcommittee,

which drafted the report, was also disbanded at the request of its sole remaining member.

Judge Stotler, Chair of the Standing Committee, transferred the long range planning function

El
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to the Standing Committee's Reporter, Professor Coquillette. The comments on committee
appointments made by the Advisory Committee in response to the draft reviewed at the
September 1995 meeting, although not incorporated into the study report, were summarized

orally for the Standing Committee by Judge Stotler. Professor Coquillette added that the
Advisory Committee's views on appointments also had been communicated directly to the
Chief Justice. He said he thought it was very clear that the self study report did not reflect
the views of the Standing Committee.

Professor Resnick stated that the Standing Committee had approved a recommendation
to the Judicial Conference for a uniform local rule numbering system, but that the
recommendation required only that a district number its local rules to correspond to the
relevant federal rules of procedure. There would be no other required elements. Professor

V Resnick added that the Judicial Conference had adopted the recommendation, as transmitted
by the Standing Committee, on March 12, 1996, and had set April 15, 1997, as the deadline

LJ for conversion to the new numbering. The Committee's work product, approved at the
September 1995 meeting, will be distributed to the courts as a suggested, or model,

X~ numbering system. The Chairman said he had been disappointed by the Standing
Committee's action in switching from the concept of detailed, mandatory numbering systems
to a general directive. The Committee thanked Ms. Channon for her work in drafting a

C numbering system for local bankruptcy rules.

T_ The Reporter also stated that the Standing Committee's subcommittee on style now has
LJ completely new membership, due to turnover of membership on the Standing Committee.

Professor Coquillette informed the Committee that he and Judge Stotler had met with the
Chief Justice to discuss the rules re-styling initiative. He said the Chief Justice had approved
the idea of publishing for comment the re-styled draft of the appellate rules. The Chief
Justice had opposed any re-styling of the evidence rules, because of their substantive nature,
and had requested that the re-styling of the other bodies of rules be suspended until the results
of the work on the appellate rules could be evaluated.
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One member commented that perhaps the bankruptcy rules should not be put off until r
last, because doing so would increase the pressure on the Committee to conform. The

Reporter, however, said he did not think timing would make a difference. He said that

uniform conventions likely would come out of the re-styling of the appellate rules and that the

Committee would have an opportunity to comment on the appellate draft. Professor
I,

Coquillette added that the process appears to have slowed. He said that work on the civil

rules has stopped at about the halfway point and that substantive questions raised by the re- V
styling process have proved very controversial within the civil advisory committee. Professor

Coquillette estimated that work on the bankruptcy rules is probably about "a decade" in the

future. The sense of the Committee was not to push for re-styling but to continue to wait and

monitor the process as it develops with the other bodies of rules.

A Committee member inquired whether the "'shall' vs. 'must"' issue has been V
resolved. The Reporter responded that the latest draft guidelines from the Standing

Committee's style consultant, Bryan Garner, say that "shall" is an acceptable alternative, but

that usage should be consistent within the rules. C

Professor Coquillette reported on the meeting of the special study group on rules C

governing attorney conduct that was held on the day preceding the January 1996 meeting of

the Standing Committee. Due in part to a blizzard that prevented attendance by some study

group members, there will be a further meeting June 18 -19, 1996, in conjunction with the L
June meeting of the Standing Committee. Professor Coquillette said that the three options

under consideration are: 1) a uniform (national) rule that says "always look to the state rule,"

2) a small number (five or six) of federal rules covering certain "core" areas such as conflicts, E
with all other issues remaining subject to state rules, or 3) a model rule for local adoption.

He noted that if the concept of "core" rules is chosen, the supersession clause of the Rules

Enabling Act would apply [except for bankruptcy rules].

Mr. Smith attended the meeting of the special study group on behalf of the Committee

and praised the presentations and the written materials. He said there seems to be little doubt

Li
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that a clearer rule is needed and that preliminary research on local bankruptcy rules indicates

that few districts address the subject at all. He said it probably will be easier to achieve a

rule for civil and criminal practice than in bankruptcy, because traditional litigation rules that

work in bilateral situations, such as rules governing conflicts, do not work well in the multi-

party setting of a bankruptcy case. Rules on this subject generally say that a lawyer cannot

represent a party in a matter "directly adverse" to another client (even in an unrelated matter),
he said, yet the automatic stay is directly adverse toevery creditor in a bankruptcy case.

Another member stated that a bankruptcy case is not a lawsuit but an in rem proceeding

within which adversary litigation may occur. Accordingly, he said, the bilateral rule should
apply to the litigation, but not the case in chief. Mr. Smith closed by saying that whatever

approach is taken toward establishing rules, whether by rule or by statutory amendment, the

proposals will be controversial.

The Chairman asked Mr. McCabe to renew the Committee's request to the House
Judiciary Committee that it undertake to print an official pamphlet of the Federal Rules
of Bankruptcy Procedure as the Judiciary Committee does with the other bodies of federal

procedural rules.

Action Items

Comments Received on the Preliminary Draft Amendments

Rule 1020. The Federal Bar Association proposed that the amendments state that a debtor has
to qualify as a small business in order to make the election to be so treated and to require that
any motion to extend the time to file an election be made and ruled on within the original 60-

day period. The Reporter recommended against both suggestions. He said he does not
believe there is any ambiguity that a debtor must meet the statutory definition of a small
business in order to make a valid election and noted that the rule as drafted tracks the
language of § 1121(e) of the Code. With respect to the time for making the election, the
Reporter stated that most of the litigation to which the Federal Bar Association referred
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involved different formulations than the one used in the draft. He said that Rule 9006

establishes a workable procedure, i.e., a party must either request extension within the original

time or (if the time has expired) must show -excusable neglect. The Committee took no action

on this suggestion.

The Executive Office for United States Trustees offered a "minor suggestion" that the

deadline for making the election should be the date of the § 341 meeting. Professor Resnick

said he recommended that this change not be made, because the debtor might learn of the

availability of the election for the first time during the § 341 meeting. He reminded the

Committee also that it had originally considered 100 days "or another date" as the appropriate

period. Committee members expressed concern about effectively giving the debtor

"permanent exclusivity" and the merits of giving the court discretion to either extend or

require a debtor to make a prompt decision. A motion to amend the published draft by

putting a period after the word "relief' on line 6, (cutting off explicit mention of an

extension), carried by a vote of 8 - 2. l.

Rule 2007.1. The Federal Bar Association had proposed that the United States trustee, after £
filing a report of a disputed election of a chapter 11 trustee, also be required to file a motion

to resolve the dispute. The Reporter disagreed with the suggestion and said he had discussed

it with the general counsel of the Executive Office for United States Trustees, who opposed it C

on the ground that such action properly should be reserved to a party with an economic stake

in the case. The Committee took no action on this suggestion.

The Executive Office for United States Trustees ("Executive Office") objected to the

provision in the draft requiring the United States trustee to appoint the person elected. During

the original drafting of the rule, this issue had been debated. The Committee had retained the

appointment language in view of the various statutory provisions, such as the termination of

the debtor's period of exclusivity, that are tied to the "appointment" of a trustee. The

Executive Office proposed that the rule instead continue to require the United States trustee to

file a report of the election together with an application for court approval and that the report
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itself serve as the appointment of the person elected. That is, rather than the United States
trustee making the appointment, the report would constitute the appointment. The Reporter

had redrafted the rule to implement the proposals of the Executive Office. He had submitted

the new draft to the Executive Office, and obtained a response stating that the new draft
r satisfied the concerns of the Executive Office.

L The Committee discussed when the appointment-by-report would be effective for
purposes such as trustee liability and cutting off exclusivity -- when the report is filed or
when the court signs the order approving the appointment? One member said that

effectiveness should be as of the date the order approving the appointment is entered. Mr.
Patchan agreed, noting that trustees are sensitive to the liability aspect and generally will not
act prior to obtaining court approval of their appointment. A motion to approve the

L redrafted rule with the addition at lines 12 and 42 of the words "as of the date of entry
of the order approving the appointment" carried, with one opposed. The Committee

L also approved style changes to simplify the description of disputed and undisputed
elections and amendments to the committee note proposed by the Reporter on the
recommendation of the Executive Office to clarify who is eligible to solicit proxies.

Rule 3014. The Federal Bar Association suggested amending the rule to require that any
request for an extension of time to file an election under § 1111 (b)(2) of the Code be made
before the conclusion of the hearing on the disclosure statement. The proposed amendments
that were published for comment concern only the procedure for making a § 111 1(b) election

LJ when approval of the disclosure statement is combined with the confirmation hearing in a

C small business case, and the comment, accordingly, was not germane to the proposed
L amendments. The Reporter asked whether the Committee would want to consider the

suggestion as a long term matter. The consensus was that the suggestion should be retained
and considered in the future along with a method for permitting a party to change an election
if the plan is modified materially or the original election would be impacted by a subsequent
decision on valuation.
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Rule 3017.1. This rule is proposed to implement § 1125(f) of the Bankruptcy Code, which

was among-the new provisions added in 1994 to permit expedited handling of small business

cases filed under chapter 11. This proposed new rule sets out the procedure in a small

business case for obtaining conditional approval of a disclosure statement and combining final

approval with the confirmation hearing. Bankruptcy Judge Geraldine Mund had noted that §

105 of the Code, as amended in 1994, also permits a court to order a similar procedure in a

chapter 11 case without that authority being restricted to a small business case. Judge Mund

had suggested that proposed new rule 3017.1 be broadened to apply to any chapter 11 case.

The Reporter said the legislative history of the 1994 amendments made it clear that Congress

intended to provide a streamlined procedure for small businesses, but that the commentary

provided for the amendments to § 105 fails to indicate any intent to apply the streamlined

procedure in a large case. He noted further that there have been no published decisions

approving such measures in a large case, and said it seemed to him premature to broaden the

rule in the absence of either congressional or judicial direction to do so. The Committee

accepted the Reporter's recommendation to leave the proposed rule unchanged. L

Rules 3017(d). 3018(a). and 3021. James Gadsden, Esq., commented on these amendments

that allow the court "for cause" to fix a record date for voting on a plan and permit the record -

date for distributions to be set in the plan or confirmation order. Mr. Gadsden questioned the

amendments as unnecessary. The current rules provide that these record dates are the date the

order is entered by the clerk. When the amendments first were proposed, the Reporter said,

the primary reason offered was the frequent delays in entering orders on the docket. Ms.

Channon, who had researched the typical interval between signing of orders by a judge and

their entry on the docket, said that while docketing delays formerly occurred, especially in the

Central District of California, the clerk's office there and in other districts she contacted said

delays now are rare and almost all orders are entered within 48 hours of being signed. Mr. L
Klee said that he had experienced docketing delays in several districts not reported on at the

meeting and that such delays are not the only problem the amendments would address. He

said that disbursing agents also must complete several steps before the names and addresses of

the "record holders" can be established. He distributed copies of a letter describing these 7
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from the Fleet National Bank and added that this letter also should allay the concerns
expressed by Mr. Gadsden concerning the potential for a chilling effect on trading after a
record date is set. A motion to leave the proposed amendments unchanged carried with
several abstentions, but no opposing votes.

Rule 8001. The Federal Bar Association commented that providing for an election to have an
appeal heard by a district court seemed "premature" when only one bankruptcy appellate panel
service is operating. The Reporter said there is a need for a rule under a statute that provides
for all circuits to establish such panels even if only one circuit has done so. Judge Robreno
said the proposed subdivision (e) of the rule is not self-contained and is confusing. He
suggested changing the heading to "election to have appeal heard by district court and not the
bankruptcy appellate panel" and that the text should say "provided there is a bankruptcy
appellate panel service." A motion to adopt these changes failed by a vote of 7 - 3. A
second motion to change the heading to "Election to Have Appeal Heard by District
Court in Lieu of a Bankruptcy Appellate Panel" carried, with one opposed, subject to
review by the style subcommittee.

There was no objection to the suggestion that the committee note be expanded to
include the material that was voted down for inclusion in the text and to point out that
subdivision (e) has nothing to do with appeal to the court of appeals. At the March 22

L session, the Reporter offered alternative draft additions to the Committee Note. The
Committee approved alternative "A," as amended during discussion, by a 6 - 2 vote.
Accordingly, the following two sentences will be added:

Subdivision (e) is amended to provide the procedure for electing under 28

U.S.C. § 158(c)(1) to have an appeal heard by the district court instead of the
bankruptcy appellate panel service. This subdivision is applicable only if a
bankruptcy appellate panel service is authorized under 28 U.S.C. § 158(b) to
hear the appeal.

Li
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Rule 8002. The Reporter stated that in July 1995, when the Standing Committee considered

the Committee's request to publish the preliminary draft, two members of the Standing

Committee had made comments concerning the amendments to this rule. One member

suggested that the Advisory Committee consider whether the Committee Note should warn the

parties that failure to file a notice of appeal prior to the time prescribed in the rule could

result in a loss of the right to appeal if the court denies the party's request for an extension of

time to file. Another member questioned the Committee's choice to model the amendments

after Rule 4(a)(5) of the Federal Rules of Appellate Procedure (which applies in civil cases)

rather than after the more definite provisions of Fed. R. App. P. 4(b) (which applies in F

criminal cases). The Reporter stated he had responded that the Committee believed strongly

that a party should not, lose a right because of delay by a judge in ruling on a timely filed L

motion. The Committee took no action on either comment.

Rule 9011. Judge Mund commented on a provision in this rule that prohibits a court from 7

ordering sanctions on its own initiative unless the court does so before a voluntary dismissal l
or settlement of the claims. The Reporter said the provision duplicates a provision in Rule 11

of the Federal Rules of Civil Procedure as that rule was amended in 1993; its purpose is to

permit parties to settle without any threat that the court might later impose monetary

sanctions. The Committee made no change to the draft as a result of this comment.

Bankruptcy Judge James E. Yacos commented that the rule should make it clear that

the striking of an unsigned pleading should occur only when a clerk has "inadvertently and p
through mistake" accepted the document for filing. The Reporter noted that under both Fed.

R. Civ. P. 5 and Fed. R. Bankr. P. 5005 a clerk does not have authority to reject a document

tendered for filing based on improper form. Rules 11 and 9011 reflect a clear and deliberate

policy of the Standing Committee that unsigned papers should be accepted by the clerk, but

may be stricken by the court if not signed after the defect is brought to the attorney's

attention. The Committee made no change to the draft.

L



11

L The Reporter stated that in reviewing the preliminary draft he had identified a potential
problem arising from a provision in subdivision (b) that was introduced in the process of

7 conforming to Rule 11 of the Federal Rules of Civil Procedure as amended in 1993.
Subdivision (a) contains, as it always has, a clause carving out from the requirement of

L signature by an attorney any list, schedule, or statement; these documents are signed only by
the debtor. Subdivision (b) now contains, for the first time, language providing that by

L presenting a document to the court (by signing, filing, submitting, or later advocating), the
attorney is representing that "reasonable" inquiry has been made that the document does not
contain improper material. Subdivision (b), however, does not contain language carving out
from the attorney's responsibility in the presenting function a list, schedule, or statement that,
under subdivision (a), only the debtor is required to sign. The Reporter said he hoped the
rule would be interpreted to hold an attorney responsible only for those documents the

[E attorney signed, but he was concerned about the issue. [Reporter's Memorandum dated

February 20, 1996.]

The consensus was that sanctioning of an attorney for the contents of a debtor's
LI schedules or statement of financial affairs was unlikely, and the Committee took no action.

Some members, however, said the initial sentence of Rule 9011(a) is confusing and could be
interpreted to mean that an unrepresented debtor does not have to sign the lists, schedules, and
statements. After the March 21 session, a member submitted to the Reporter a proposed

L revision to clear up any ambiguity about a pro se debtor's obligation to sign all documents.
At the March 22 session, the Reporter offered a revised draft which ended the first sentence
after the word "name" on line 9 and added, immediately thereafter on lines 9 through 11 an7 additional sentence as follows: "A party who is not represented by an attorney shall sign all
papers." The Committee accepted this revision, and a motion to approve the
amendments to Rule 9011, as redrafted, carried.

Rule 9015. The Federal Bar Association commented that the phrase "specially designated"
does not seem to "comport" with the statute and that a party should be required to consent by
using specific language. The Reporter observed that the phrase in question is actually used in

he
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the statute and that he saw no need to require special language for consenting to the r
conducting of the jury trial by the bankruptcy judge. The Committee made no change to

the draft. 7

In January 1995, when the Standing Committee considered the draft interim rule on

which the current draft was based, a member of the Standing Committee had commented that

the Committee, might consider adding explicit provisions requiring notice concerning consent

to conduct of the jury trial by a bankruptcy judge to any parties who join the action after

consents have been given by the original parties. The Committee declined in 1995 to make L

such additions. In November 1995, Judge Restani, the Committee's liaison to the Advisory

Committee on Civil Rules, reported that this suggestion had resulted in a memorandum by

Professor Edward H. Cooper, Reporter to the Civil Committee, that suggested these issues

could be addressed in Rule 73(b), which governs consent to have a magistrate judge exercise

civil trial jurisdiction. The Reporter said he did not think the additions were necessary. [See

Reporter's Memorandum dated February 21, 1996.] The Committee took no action on the

suggestion.

Proposals for Further Amendments

Rules 1017 and 2002(a). At the September 1995 meeting, the Committee approved in

principle amending the rules to limit to the debtor and the trustee notice of a motion to

dismiss for failure to file schedules and statements. The Reporter had drafted amendments

accordingly and also had reorganized Rule 1017. Mr. Sommer said the rule should require

"notice and a hearing," not simply notice prior to any dismissal. Mr. Klee said the provision

should apply only to a voluntary case and expressed concern about the interaction between a

dismissal after limited notice and § 349 of the Code, which revests property in the prepetition

owner, unless the court orders otherwise. Judge Kressel said the trustee would receive notice

under the proposed amendments and could alert the judge if any property of the estate had

been sold, enabling the judge to tailor the dismissal order accordingly. A motion was made

to approve the draft subject to the Reporter incorporating changes to address the issues r7

L
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raised during discussion, but failed for want of a second. The Committee requested the
Reporter to rework the draft overnight. At the March 22 session, the Committee considered a
revised draft. Mr. Klee inquired whether the proposed amendments should apply to dismissal
of a chapter 13 case under § 1307(c)(9) and, if so, whether this should be indicated in the
heading. The consensus was that the amendments should include chapter 13 cases and
that the provisions governing dismissal for failure to pay the filing fee also should
include a reference to chapter 13 cases.

Rule 2004. At the September 1995 meeting, the Committee approved amendments to Rule
2004(c) to clarify that a bankruptcy court can order an examination outside the district in
which the case is pending and that an attorney admitted in the district where the case is
pending can sign the subpoena regardless of the place of the examination. The Committee

L also discussed whether the motion under Rule 2004 should be on notice or whether it can be
ex parte. The language of the rule seems to require notice at least to the trustee or debtor in

F possession, but the original (1983) committee note states that the motion may be heard either
ex parte or on notice. The discussion indicated that practice under this rule varies widely, and
it also was suggested that examination should be available without the need for any motion or
court order. The Committee asked the Reporter to draft alternative proposals for the next

L. meeting. The Reporter presented five alternatives, which are set forth in his memorandum
dated February 19, 1996. Initial straw votes indicated substantial support for two approaches:
1) stating in the rule that a notice or an ex parte procedure is authorized, in the court's
discretion, or 2) requiring notice in every instance (Proposals 2 and 3).

lF_ Judge Robreno expressed concern, however, about where a potential examinee can
object. Mr. Smith stated that it can be difficult to persuade a judge to quash a subpoena for

C an examination that the judge ordered. Judge Cristol said that the judges in his district do not
consider their ex varte orders as conferring approval of an examination, and they readily de-
authorize or limit an examination when appropriate. Judge Meyers said that with a 60-day
deadline for filing complaints, parties need a way to examine and that, if the debtor were
carved out, he thought a procedure requiring only a subpoena (without a prior order) would

L
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be acceptable. The Chairman stated there is a sixth option of repealing Rule 2004. Others

suggested adapting the procedures prescribed in Rules 27 and 30 of the Federal Rules of Civil

Procedure. A motion to adopt Proposal 5 (examination by subpoena only) failed, but this K
alternative was added to those under continued consideration. A motion to table the

issue until the next meeting carried by a vote of 9 - 4. The objective is to draft a rule that

states clearly the procedural mechanism for obtaining an examination and also states in which

court a potential examinee can seek a protective order. The Reporter was instructed to K
continue to consider Proposals 1, 2, 3, and 5 from the February 19 memorandum, as well as

the procedural mechanisms provided in Rules 27 and 30 of the Federal Rules of Civil L

Procedure. There also was a request for assistance from the Federal Judicial Center- in

determining the actual practices currently used in the courts.

Rule 9009. Bankruptcy Judge Alan H. W. Shiff proposed amending Rule 9009 to limit

alteration of official forms. The Committee determined not to act on this suggestion.

Proposal for Amendments to Implement § 110 of the Code. The Chairman stated that

Bankruptcy Judge Geraldine Mund, of the Central District of California, had requested the

Committee to draft rules for disciplinary proceedings involving bankruptcy petition preparers

under § 110 of the Code. He said he had suggested to Judge Mund that the Central District

of California take the lead in developing procedures, which might later be prescribed P

nationally. Shortly before the meeting, Judge Mund forwarded a copy of a general order

detailing procedures for actions involving bankruptcy petition preparers that recently had been

issued by the district court. The Reporter noted that some parts of § 110 relate to a specific

case and some, such as improper advertising, do not. He raised the question of what the

procedure should be when the conduct at issue is not linked to a specific case. Under

subsection (i) of § 110, for example, if a case is dismissed on account of action or inaction by

a bankruptcy petition preparer or if general conduct is at issue, the bankruptcy court must

"certify that fact" to the district court, where someone must make a motion. There is no K
guidance concerning exactly what should be certified or how, he said, and the matter may be

a non-core proceeding, raising jurisdictional issues. Mr. Klee said that 28 U.S.C. § 157
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states that "[c]ore proceedings include, but are not limited to" those listed. He said he thought
improper advertising by a bankruptcy petition preparer could be deemed to be core as a
proceeding "arising under title 11" (28 U.S.C. § 157(a)). The Reporter said it might be
prudent simply to monitor action by the courts on this issue for the time being. He also said
he could study the issue further and prepare material for the Committee to consider, if the
Committee so desired. He also suggested that the Federal Judicial Center could ascertain how
courts are handling these proceedings now. A motion to defer action passed unanimously.

Forwarding of Approved Amendments to Be Delayed. The Committee agreed that the
amendments approved for publication at the meeting and at the September 1995 meeting
should be held for the time being. The Committee will submit to the Standing Committee at
the June 1996 meeting only the final drafts of amendments to the rules published in 1995 and
preliminary draft amendments to the official forms [See below.] with a request for
publication. Rather than burden the Standing Committee with a few proposed rules
amendments, followed by additional proposed amendments in 1997, the consensus was that
the Committee should assemble a substantial package of amendments before transmitting.
The Reporter said the amendments to Rule 2003 previously approved and awaiting transmittal
may need some changes in light of the revisions made at the meeting to Rule 2007.1. If so, a
new draft will be considered at the September 1996 meeting.

Official Bankruptcy Forms. The Chairman of the Subcommittee on Forms, Mr. Sommer,
presented the proposed amendments to the forms, with descriptions of those written comments
from Committee members which the subcommittee had accepted. Concerning Form 1, the
Voluntary Petition, and Exhibit "A" to the petition, a member asked whether the filing of
Exhibit "A" could be restricted to a publicly held corporation. Ms. Channon said she would
ask the Securities and Exchange Commission whether it would agree. A member requested
that Form 9 include in the new information provided about the necessity to file a proof of
claim some qualifying statement about jeopardy to a creditor's right to a jury trial after filing
a proof of claim. A motion to add such a statement failed by a vote of 6 - 4. Some
members reiterated their concern about this issue, noted the potential legal consequences under
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the Langenkamp and Granfinanciera decisions,' and reminded the Committee that it is easier

to delete material- after publication than to add it. The Chairman said he shared the concern

and gave assurance that the Committee would come back to the matter after publication.

The Committee approved for publication the proposed amendments and two new forms,

including the changes that had been accepted by the subcommittee. Mr. Sommer also

reported that Forms 1, 9, and 10, which are the forms most heavily used by the public, will

be reformatted by a graphics design expert to make them more readily understandable. He L
said the forms package will be recirculated to the members after the reformatting and prior to

the June 1996 meeting of the Standing Committee.

Uniform Local Rule Numbering. The Committee discussed a revised draft cover

memorandum proposed for transmitting to the courts the Committee's recommended uniform

numbering system for local rules. [In January 1996 the Standing Committee approved, and

on March 12, 1996, the Judicial Conference adopted, a uniform numbering system that directs

only that courts number their local rules to correspond to the relevant federal rules of

procedure. See "Introductory Items," above.] Several members expressed dissatisfaction with

the recommendation submitted to the Judicial Conference and said they also were unsure

about its meaning. Some members wanted the memorandum to be more assertive in

discouraging deviations from what the Committee had approved. Mr. McCabe said the letter Li
should avoid being at odds with the Standing Committee's intent. The Committee requested A,

that the memorandum be redrafted to comport with the limited directive of the Standing L
Committee and the Judicial Conference but also to state more clearly that the Committee's v
numbering system is the recommended one. At theMarch 22 session, the Committee

considered a redraft prepared by Mr. McCabe with suggestions from Judge Restani. The -

Committee changed the word "Model" to "Uniform" in the title of the memorandum, deleted U

the word "model" from the second and third paragraphs, and made stylistic changes in the

lLangenkamp v. Culp, 498 U.S. 42, 111 S. Ct. 330, 112 L. Ed. 2d 343 (1990);
Granfinanciera. S.A.. et al. v. Nordberg, 492 U.S. 33, 109 S. Ct. 2782, 106 L. Ed. 2d 26
(1989).
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final paragraph. The Committee approved the revised memorandum as edited at the
meeting.

Subcommittee and Liaison Reports

Rule 2014 Subcommittee. The chairman of the subcommittee, Mr. Smith, reviewed the
history of the subcommittee's mission to revise Rule 2014. The current rule's ex narte
procedure and nebulous concept of "connections" to parties in the case has been troublesome
for many years, he said. The American Bar Association ("ABA") had drafted a list of
relationships identified as conflicting with potential representation and suggested that a "safe
harbor" should be provided for those who had disclosed all relationships included in the list.
The Committee in 1992 had declined to adopt the ABA's suggestion, because the "safe
harbor" would conflict with the authority of the court under § 328(c) of the Code to disallow
compensation if a conflict later appears. Mr. Smith said his draft amendments try to clarify
what must be disclosed by providing both a list of specifics and an assertion by the applicant
for employment that there is "no substantial risk" that the applicants' relationships with others
will materially and adversely affect the representation to be undertaken in the case. This
approach was based on that used in the Restatement of the Law Governing Lawyers, he said.
Mr. Smith noted that the draft also provides for immediate or delayed employment and for
notice and opportunity to object. Although the draft that was printed in the Committee
agenda book did not include a notice provision, he said, he had completed an initial draft. He
reported that the subcommittee had met over lunch on March 21 and would continue to
exchange comments and complete a draft rule and commentary for the September 1996
meeting. He summarized the subcommittee's goals as being to provide: 1) a clear procedure,
2) notice early on to those who need it, and 3) adequate disclosure. He said a long range
project would be to provide Professor Coquillette with draft rules on conflicts, particularly as
they arise in bankruptcy cases.

Litigation Subcommittee. The chairman of the subcommittee, Mr. Klee, reported that the
subcommittee had met by conference call on January 8, at the Administrative Office of the
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United States Court in Washington, D.C., on February 9, and would meet immediately 7
following the conclusion of the Committee meeting. He said he expected the subcommittee

would need one further meeting in order to have complete drafts ready for the Committee's

consideration at the September meeting. He said the subcommittee had considered the letter

sent by Bankruptcy Judge Samuel L. Bufford, recommending that bankruptcy motion practice E
should follow state court practice, but had rejected his view. The subcommittee is

concentrating on motion practice and Rules 9013 and 9014, he said. The subcommittee thinks

adversary proceedings are proceeding smoothly under the present rules; the subcommittee may

consider adjusting the scope of Rule 7001, but will take that issue up later.

Rule 7062 Subcommittee. The chairman of the subcommittee, Judge Kressel, said first that L
the subcommittee is misnamed, because at the last meeting the Committee decided to remove

from Rule 7062 the exceptions listed, because they pertain to the bankruptcy case rather than

to adversary proceedings. The first issue, he said, is whether all orders should be stayed

except those listed or whether none should be stayed except those listed -- in other words, L
which should be the "default" position. The second issue is which orders should be stayed

and which not stayed, and the third matter to be addressed is the mechanics of staying an

order or its enforcement. Judge Kressel said the subcommittee seems to be developing

consensus on all of these and should have a draft to submit for the September 1996 meeting. r
Alternative Dispute Resolution (ADR) Subcommittee. Professor Tabb, subcommittee chair, L
said that the current posture of continuing to monitor local ADR efforts while taking no

action to propose any national rule remains appropriate. LJ

Liaison with the Civil Rules- Committee. Judge Restani noted that the recently enacted Public

Law No. 104-67, which deals with litigation under the Securities Act, contains provisions for

sanctions that resemble the former Rule 11 of the Federal Rules of Civil Procedure. She also

said that the civil rules committee plans to present amendments to Rule 23 for publication and 7
comment at the June 1996 meeting of the Standing Committee. So far, she said, there seems

to be agreement only that an interlocutory appeal of a class certification decision should be 7
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permitted and that the standard for certifying should be raised to some degree. She said that
comment is heavy on the protective order amendments to Rule 26, but the amendments
probably will not go forward. She said comments are about evenly divided on 12-person
juries, and that judges are uniformly against the amendments that would permit attorney voir
dire, while attorneys favor it.

Next Meeting

The next meeting of the Committee will be September 26 - 27, 1996,
in San Francisco, California.

Respectfully submitted,

Patricia S. Channon

L
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To: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice and Procedure

From: Ralph K. Winter, Jr., Chair
Advisory Committee on Federal Rules of Evidence

7 Date: May 15, 1996

Re: Report of the Advisory Committee on Evidence Rules

Introduction

The Advisory Committee on Evidence Rules met on April 22,1996, in Washington, D.C. The Committee considered public
comments regarding the proposed amendments to the Evidence Rulesthat were published in September 1995. After deferring action ona proposed amendment to Rule 103(e) and making several changes toother proposed amendments, the Committee approved the amendments
discussed below for presentation to the Standing Committee forfinal approval.

Rule 103(e). Although a majority of the Committee agreed
that a uniform default rule ought to be codified as to whether apretrial objection to, or a proffer of, evidence must be renewedat trial, neither the rule that was published for comment nor thealternative formulation commanded a majority. Comments receivedin connection with the proposed amendment were unanimously infavor of a rule, but split on the proper formulation. Nine
comments supported the published rule while eleven supported thereverse formulation.

L I. Action Items

A. Proposed Amendments to Evidence Rules 407.,801(d),(2) 803(24), 804(b) (5). 804(b) (6), 806, and 807
Submitted for Approval by the Standing Committee and7 Transmittal to the Judicial Conference.

These proposed amendments were published for comment bythe bench and bar in September 1995. Letters wereL received from thirty-nine commentators. (Two of the
comments are identical but were submitted by different
members of the Federal Magistrate Judges Association.).The following letters contain only general statementsL regarding published rules submitted for Standing
Committee approval

(1) Leon Karelitz, Esq. of Raton, N.M., in a
letter dated November 7, 1995, "supported the AdvisoryCommittee's proposed amendments" and also !commend[ed]that Committee's reasoning and decision not to amend
the rules listed on pp. 160-161."

L
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(2) Senior Judge Prentice H. Marshall of the f
Northern District of Illinois, approves of the
proposed amendments and the Advisory Committee's
tentative decision not to propose amendments to
the listed rules.

(3) J. Houston Gordon, Esq., Covington, Tenn.,
supports the changes in Rules 407 and 801(d)(2).

(4) Magistrate Judge Virginia M. Morgan, on
behalf of the Federal Magistrate Judges Association, in
a letter dated January 23, 1996, supports the proposed
changes.

(5). Carolyn B. Witherspoon, Esq., on behalf of
the Arkansas Bar Association, in a letter dated January
31, 1996, wrote that-the Committee had no objection to
the proposed changes to Rules 801, 803, 804, new Rule
807, and Rule 804(b)(6) and 806, and pointed out that
the proposed change to Rule 407 would change the law in
the Eighth Circuit.

(6) James A.-Strain, Esq., on behalf of The
Seventh Circuit Bar Association, characterized the
proposed amendments as "appropriate."

(7) Harriet L. Turney, Esq., on behalf of the
State Bar of Arizona, in a letter dated February 27,
1996, writes that the State Bar "supports the proposed
amendments to Rules 801, 803, 804, 806, and 807."

(8) Kent S. Hofmeister, Esq., on behalf of the
Federal Bar Association, in a letter dated February 29,
1996, endorses the proposed amendments.

(9) Donald R. Dunner, Esq., on behalf of the
American Bar Association Section of Intellectual
Property Law, in a letter dated March 1, 1990, writes
that "this committee has no substantive comment" on the
amendments proposed for Rules 407, 801(d)(2) or
804(b)(6). With regard to amendments to the latter two
rules, the letter further states that the committee
"finds the amendments to be reasonable."

(10) Nanci L. Clarence, Esq., on behalf of the
Executive Committee of the Litigation Section of the
State Bar of California; in a letter dated February 28,
1996, writes that the Section takes "no position" on
the proposed amendments.

Judge Ralph K. Winter, Chair, presided over a public
hearing in New York on January 18, 1996, which was also
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attended by the Hon. Jerry E. Smith and Gregory P.Joseph, members of the Evidence Committee and ProfessorMargaret A. Berger, the Reporter. At the hearing, theCommittee heard from Professor Richard D. Friedman ofthe Michigan Law School and Thais L. Richardson, astudent at the American University Law School.

Bryan Garner, consultant on style, suggested certainKI stylistic improvements that were incorporated into therules that were published foricomment. The Advisoryr Committee voted,,however, at its April, 1996 meeting todefer all restylization efforts'. Consequently, anychanges that had been made in the rules solely forstylistic reasons have been eliminated.

U 1. Synopsis of Proposed Amendments

(a) Rule 407 is amended to extend theexclusionary principle of the rule to product liability
actions, and to clarify that the rule applies only tomeasures taken after an injury or harm caused by anevent.

(b) Rule 801(d)(2) is amended to provide that acourt shall consider the contents of the statementseeking admission when determining whether the
proponent has established the preliminary facts thatmake a statement admissible as an authorized orL. vicarious admission or a coconspirator's statement.
With regard to a coconspirator's statement thisamendment codifies the holding in Bourjaily v. UnitedStates, 483 U.S. 171 (1987). The amendment alsoresolves an issue on which the Supreme Court had
reserved decision by providing that the contents of the7 statement do not alone suffice to establish thepreliminary facts.

(c) Rule 804(b)(6) is added to provide that aL ~~~~party forfeits the right to object on hearsay groundsto the admission of a statement made by a declarant
whose unavailability as a witness was procured by the7 party's wrongdoing or acquiescence therein. This rulecodifies a principle that has been recognized by every
circuit that has addressed the issue, although thetests for finding waiver and the applicable standard ofL proof have not been uniform. The proposed rule adheresto the usual Rule 104(a) preponderance of the evidencestandard for preliminary questions. The rule would7 apply in civil as well as criminal cases and wouldapply to wrongdoing by the government.

iL.



4

(d) The contents of Rules,803,(24) and 804(b)(5)
have been combined and transferred to a new Rule
807. Consequently, there will now be only one
residualhearsay exception instead of two.'This
change was made to facilitate future additions to
Rules 803,,and 804. No change in meaning is
intended.

(e) Rule 806 is amended to eliminate a comma that
mistakenly appears in the current rule.

* L S~~~~~~~~~~~~

)~~~~~~~~~~~
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2. Text of Proposed Amendments, GAP Report, and
Summary of Comments Relating to Particular
Rules.

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF EVIDENCE

Rule 407. Subsequent Remedial Measures

1 When, after an injury or harm

2 allegedly caused by an event, measures

3 are taken whieh that, if taken

4 previously, would have made the injury or

5 harm less likely to occur, evidence of

6 the subsequent measures is not admissible

7 to prove negligence, e- culpable conduct,

8 a defect in a product, a defect in a

9 product's design. or a need for a warning

10 or instruction in cnnocticn with thc

11 event.

* * * * *

COMMITTEE NOTE

The amendment to Rule 407 makes two
changes in the rule. First, the words "an
injury or harm allegedly caused by" were
added to clarify that the rule applies
only to changes made after the occurrence
that produced the damages giving rise to
the action. Evidence of measures taken by
the defendant prior to the "event"
causing "injury or harm" do not fall
within the exclusionary scope of Rule 407
even if they occurred after the
manufacture or design of the product. See
Chase v. General Motors Corp., 856 F.2d
17, 21-22 (4th Cir. 1988).

Second, Rule 407 has been amended toprovide that evidence of subsequent
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remedial measures may not be used to C)
prove "a defect in a product or its Li
design, or that a warning or instruction
should have accompanied a product." This
amendment adopts the view of a'majority rl
of the circuits ,,that have interpreted
Rule 407 to apply to products liability
actions. See Raymond v. Raymond Corp..
958 F.2d 1518, 1522 U(st Cir. 1991); In LJ
re Joint Eastern District and Southern
District Asbestos Litiq'ation v. Armstrong
World Industries.. Inc., 995 F.2d 343 (2d
Cir. 1993); Cann v. Ford Motor Co., 658
F.2d 54, 60 (2d Cir. 1981)> cert., denied,
456 U.S. 960 (1982); Kelley v. Crown
Equipment Co., 970 F.2d 1273, 1275 (3d
Cir. 1992); Werner v. Upiohn,Inc., 628
F.2d 848 (4th Cir. 1980),, cert. denied,
449 U.S. 1080 (1981); Grenada Steel i
Industries, Inc. v. Alabama IOxvcen Co.,
Inc., 695 F.2d 883 (5th Cir. 1983);
B auman v. Volks-waqenwerk
Aktiengesellschaft, 621 F.2d 230, 232
(6th Cir. 1980);'Flaminio v. Honda Motor
Company, Ltd., 733 F.2d 463, 469 (7th
Cir. 1984); Gauthier v. AMF, Inc., 788
F.2d 634, 636-37 (9th Cir. 1986).

Although this amendment adopts a
uniform federal rule, it should be noted
that evidence of subsequent remedial
measures may be admissible pursuant to
the second sentence of Rule 407.
Evidence of subsequent measures that is
not barred by Rule 407 may still be
subject to exclusion on Rule 403 grounds
when the dangers of prejudice or
confusion substantially outweigh the
probative value of the evidence.'

Public Comments on Rule 407. l

(1) Judge Martin L.C. Feldman of
the Eastern District of Louisiana, in his
letter of November 6, 1995, expressed
concern that the impeachment exception to
Rule 407 might be applied too broadly. 7

(2) Frank E. Tolbert of Miller,
Tolbert, Muehlhausen, Muehlhausen &
Groff, P.C., Logansport, Ind., in a

Eli
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letter dated November 1, 1995, agreed
L that Rule 407 should be extended toproduct liability actions as to changes

made after the occurrence that producedE the injury.

(3) Richard C. Watters, Esq., ofMiles, Sears & Eanni, Fresno, CA, in aF: letter dated November 9, 1995, supported
the proposed amendment.

(4) Joseph D. Jaml, Esq., of Jamil
& Kolius, Houston, Tex., in a letter
dated November 6, 1995, wrote that "the
rule should, if anything, be amended to
permit proof of subsequent remedial
measures in products liability cases."

(5) Professor Michael H.
Hoffheimer, University of Mississippi LawCenter, in a letter dated December 1,r 1995, objected to a stylistic change thatsubstituted a "that" for a "which."

(6) Brent W. Coon, Esq., ofProvost, Umphrey, Beaumont, Tex., in a
letter dated November 27, 1995,
recommended amending the rule "toL specifically exclude claims grounded in
products liability as opposed toexpressly including such claims. Ther public would be much better served."

(7) John A.K. Grunert, Esq., ofr Campbell & Associates, Boston, MA., in aL. letter dated January 4, 1996, urges
reconsideration of some of the proposed
changes. He suggests that "the ruleL should apply only to remedial measures
taken after the alleged tortfeasor knew
or should have known of the 'injury orr harm.'" As drafted, he fears the ruleX will produce "the same uncertainty and
factual difficulty that the so-called
'discovery rule' and 'successive harms'L rule have created with respect to statute
of limitations defenses." He proposeseliminating the words relating to "injury

L: or harm" entirely as not needed due tojudicial decisions, or if there is a need
for clarification substituting instead:"When, after the first occurrence ofL.
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injury or harm for which damages or other
forms of relief are sought in the
litigation," etc. He also suggests adding
"a breach of warranty" in order to fully
accomplish the Committee's purpose and
deleting "a defect in a product's design"
as "a redundant source of possible
confusion." Finally, he see no need to
change the second sentence of the rule.

(8) Judge Edward R. Becker of the
Third Circuit, in a letter dated January
17, 1996, "commend[s] the Committee for
this proposal.",,

(9) Robert F. Wise, Jr., Esq., on
behalf of the Federal ~Procedure Committee
of the New York State Bar Association, in
a letter dated February 28, 1996, writes LJ
that "the proposed amendments appear to
codify the existing fIcase law, and we,
support their adoption."

(10) Hugh F. Young, Jr., on behalf
of the Product Liability Advisory Council
(PLAC), in -a letter dated February 29,
1996, comments extensively on the
proposed amendments. He writes that PLAC
"is a non-profit association whose
corporate members include more than 110
major product manufacturers along with
more than- 300 attorneys in private
practice who represent those
manufacturers at trial and on appeal in
cases involving products liability.'' PLAC
supports the change extending Rule 407 to
all product liability actions, but urges
the Committee to revise the rule "to make
clear that, in product liability cases,
it applies not only to changes made in a
product line after an accident occurs but
also to any product line changes made'
after the sale of the product involved in
the case." PLAC argues that the change is
needed in order to encourage
manufacturers to -make changes that will
avoid additional accidents.

(11) Thais L. Richardson, a student J
at American University Law School,
submitted a Comment that will be
published in volume 45 of The American
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University Law Review. The Comment
approves of extending the rule to
products liability actions but objects
that limiting the rule to measures taken
after the event giving rise to the
lawsuit is "inconsistent with both public
policy and substantive products liability
law." Ms. Richardson testified to thesame effect at the public hearing on
January 18, 1996.

U (12) William B. bPoffp Esq., onbehalf of the National Association of
Railroad Trial Counsel, in a letter dated
March 1, 1996, approves the changes.

(13) Professor David P. Leonard of
Loyola Law School, Los Angeles, CA, in aletter dated March 1, 1996, finds that
the Committee's clarification of the
meaning of "after an event" is "ill-F advised." "[T]he goal of promoting safetyL would be thwarted by admitting evidence
of subsequent remedial measure takenbefore the accident in question hadL a"occurred. Accordingly he recommends
applying "the exclusionary principle to
all cases in which admission might

L ~~~~materially af fect the decision whether torepair, regardless of whether the measure
was taken before or after the accident inF question. While a rule requiring thejudge to make such a factual finding
would not be perfect, it would reach
results more in accordance with the
rule's purpose in a greater number of
cases than would the current proposal."

(14) Pamela Anagnos Liapakis, on
behalf of the Association of TrialLawyers of America (ATLA), in a letterdated March 1, 1996, opposed the revisionLi principally on the grounds that
disagreements among circuits ought to beresolved by the Supreme Court, and that
excluding evidence of subsequent measures
is a bad rule for products liability
cases as no empirical evidence exists
that anybody has ever made a safety-
related change because of the rule. She
states that subsequent repair evidence is
often the only evidence available to a
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plaintiff to prove feasibility since
other evidence resides in defendants' CL
file cabinets. She also states that the
amended rule is outcome-determinative -

because it, would, make plaintiffs
susceptible to summary judgment motions
long before a litigation would reach the
stage where feasibility might be
controverted so that the exception in the
second sentence of Rule 407 would apply.

GAP Report on Rule 407. The words "injury l;
or harm" were substituted for -the word
"event" :in line 4. The stylizationf
changes in the second sentence of the V
rule were eliminated. The words "causing J
'injury or harm'" , were added to the
Committee Note.

Rule 801. Definitions

I * * * * *

1 (d) Statements which are not

2 hearsay.

3 * * * * *

4 (2) Admission by party-

5 opponent. The statement is

6 offered against a party and is

7 (A) the party's own statement,

8 in either an individual or a L
9 representative capacity or (B) C

10 a statement of which the party L

11 has manifested an adoption or 7
12 belief in its truth, or (C) a

13 statement by a person K
14 authorized by the party to make F

LI
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15 a statement concerning the

16 subject, or (D) a statement by

17 the party's agent or servant

18 concerning a matter within the

L 19 scope of the agency or

20 employment, made during the

L 21 existence of the relationship,

22 or (E) a statement by a

23 coconspirator of a party during

24 the course and in furtherance

r 225 of the conspiracy. The

26 contents of the statement shall

27 be considered but are not alone

28 sufficient to establish the

29 declarant's authority under

30 subdivision (C), the agency or

31 employment relationship and

r 32 scope thereof under subdivision

33 (D), or the existence of the

L 34 conspiracy and the

35 participation therein of the

L 36 declarant and the party against

K 37 whom the statement is offered

38 under subdivision (E).

COMMITTEE NOTE

Ko
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Rule 801(d) (2) has been amended in

order to respond to three issues raised
by Bourlaily v. United States, 483 U.S.
171 (1987). First, the amendment codifies
the holding in Bouriaily by stating
expressly that a court shall consider the
contents of a coconspirator's statement
in determining "the existence of the
conspiracy and the participation therein
of the declarant and the party against
whom the statement is offered." According
to Bourlaily, Rule 104(a) requires these
preliminary questions to be established
by a preponderance of the evidence.

Second, the amendment resolves an
issue on which -the Court had reserved
decision. It provides that the contents
of the declarant's statement do not alone
suffice to establish a conspiracy in
which the declarant' and the defendant r
participated. The court must consider in
addition the circumstances surrounding
the statement, such as the identity of
the speaker, the context in which the
statement was made, or evidence
corroborating the contents of the
statement in making its determination as 7
to each preliminary question. This LJ
amendment is in accordance with existing
practice. Every court of appeals that has
resolved this issue requires some
evidence in addition to the contents of
the statement. See. e.cq., United States
v. Beckham, 968 F.2d 47, 51 (D.C.Cir.
1992); United States v. Sepulveda, 15 L
F.3d 1161, 1181-82 (1st Cir. 1993), cert.
denied, 114 S.Ct. 2714 (1994); United
States v. Daly, 842 F.2d 1380, 1386 (2d LJ
Cir.), cert. denied, 488 U.S. 821 (1988);
United States v. Clark, 18 F.3d 1337,
1341-42 (6th Cir.), cert. denied, 115
S.Ct. 152 i (1994); United States v.
Zam'brana, 841 F.2d 1320, 1344-45 (7th
Cir. 1988); United States v. Silverman, b

861 F.2d 571, 577 (9th Cir. 1988) ; United Li
States v. Gordon, 844 F.2d 1397, 1402
(9th Cir. 1988); United States v.
Hernandez, 829 F.2d 988, 993 (10th Cir.
1987), cert. denied, 485 U.S. 1013
(1988); United States v. Byrom, 910 F.2d
725, 736 (11th Cir. 1990).

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,
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Third, the amendment extends the
reasoning of, Bouriaily to statements
offered under subdivisions (C) and (D) of
Rule 801(d) (2). In Bourlaily, the Court
rejected treating foundational facts
pursuant to the law of agency in favor of
an evidentiary approach governed by Rule
104 (a). The Advisory Committee believes
it appropriate to treat analogously
preliminary questions relating to the
declarant's authority underisubdivision
(C), and the agency' r or employment
relationship and scope thereof under
subdivision (D).

Public Comments on Rule 801.

(1) Judge Edward R. Becker of the
Third Circuit, in a letter dated January
17, 1996, finds the proposed rule an
improvement over the current state of the
law, but urges the Committee to restore
the old evidence aliunde principle that
predated the Bourlaily opinion. Judge
Becker notes that Bourlaily was an
exercise in the jurisprudence of "plain
meaning" rather than a "jurisprudential
declaration" about the law of evidence by
the Supreme Court; that he knows of no
evidence that the drafters of the rules
intended to abolish the independent
evidence requirement; and that
coconspirators' statements are suspect in
terms of trustworthiness so that
bootstrapping is "particularly
dangerous." Abandonment of the
independent evidence requirement
eliminates one of the few safeguards of
reliability.

(2) Daniel E. Monnat, on behalf of
the Kansas Association of Criminal
Defense Lawyers, in a letter dated
January 22, 1996, opposes allowing the
contents of a hearsay statement to be
used in determining the admissibility of
a hearsay statement, but "absolutely
support[s] that part of the amendment
which clarifies that the contents of the
hearsay statement are not alone
sufficient to establish the existence of
a conspiracy."
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(3) Paul W. Mollica, on behalf of
the Chicago Council of Layers, in a I
letter dated February 7, 1996, urges
additional study before the rule is m

extended to civil cases. He argues that
the per se rule 'established by the L
proposal requiring corroboration before a
statement is admitted into evidence
"could unreasonably deprive a party of
important evidence, especially where the
party opposing admission of the'statement
proffers no evidence to rebut it."

(4) Robert F. Wise, Jr., on'behalf
of the Commercial and Federal Litigation
Section of the New York $tate B'Lar
Association, in a letter dated February
28, 1996, characterizes the proposed
amendment as "a net- gain- for those
resisting admission of co-conspirator
statements," although he notes that some, r
particularly criminal defense lawyers
will- question whether "some independent
evidence" is sufficient protection. He
also observes that othe "quality of the C
independent evidence required has not L)
been defined." Treating authorized and
vicarious admissions consistently with
coconspirators' statements makes sense as ,J
all rest onman agencyr theory. On balance
he terms the proposed amendment' an
improvement that heips to clarify the
law. '

(5) Professor James J. Duane of
Regent University Law School, in a letter
dated February 29; 1996, submitted
lengthy comments that he hopes to have
published. He objects to the proposed
amendment as codifying pure dictum,
predicts that the amendment will have no
impact on any cases, and "if adopted,-
will instantly become the most frivolous
and trivial of the all the Federal Rules
of Evidence." He suggests that something
should have been done about the quantity
or quality of the additional independent
evidence, the source' of the indep endent
evidence, and the need for each of the
three required findings to be supported
by independent evidence. He also proposed
substituting "conspirator" for'

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
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"coconspirator," and rewriting the rule
L to substitute "conspirator of the party"

for "conspirator of a party" because theprovision's plain-meaning is that aL statement may be offered against anyELi defendant in a multi-party criminal case
(even one who was not a member of the
conspiracy), if it was made by someone
who was in a conspiracy with at least one
of the other defendants.

(6) William J. Genego b'and Peter
Goldberger as Co-Chairs of the National
Association of Criminal Defense Lawyers'
Committee on Rules of Procedure (NACDL),
in a letter dated February 29, 1996,
write that NACDL would prefer to reject
Bour-aily and does not support the

L' extension of that holding to otheragents' statements, particularly in
criminal cases. But if these suggestionsU' are rejected, NACDL states that "weEd certainly support the creation of a
specific rule of insufficiency forU' bootstrapped offers of co-conspirator
statements." NACDL points out that
concerns about the reliability of
coconspirator statements have been
exacerbated by the Sentencing Guidelines'harsh penalties and incentives for
cooperation. NACDL also states that theU' extension of the bootstrapping rule toLE other forms of admissions makes matters
worse in "white collar crime', casesU' arising in a business setting.

(7) Professor Myrna S. Raeder of
Southwestern Law School, in a letter

L' dated March 1, 1996, objects- to theproposed amendment as "fall[ing] short of
any meaningful assurance of reliability.U' . . Some type of additional reliabilityE check is warranted, whether by
independent evidence or . . . by

C additional foundational requirements."Lg She enclosed a 1990 report prepared by
the American Bar Association Criminal
Justice Section's Committee on Rules of[V Criminal Procedure and Evidence.

(8) Professor Richard D. Friedman[V of the University of Michigan Law School
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testified at the public hearing held on
Janurary 18, 1996. He does not think the
amendment should be adopted because it is
not needed and will increase confusion.
"When we talk about some evidence' I El
think it is very, very hard to put-Syour
fingers on what that means and I don't
even,,,think, -- I don't really think it is l
possible.'' In his view, there almost Li
always is other evidence, and in cases in
which there really was no conspiracy one
should trust:the district trial courts to
make the appropriate judgment.

GAPReport on Rule 801. The word "shall".
was substituted for the word "may" in'
line 26. The second sentence of the
committee note was changed accordingly. r

Li
Rule 803. Hearsay Exceptions;

-Availability of Declarant
Immaterial

* * *** . 1
W-

1 (24) [Transferred to Rule 807] Gther

2 coptiono. A statement not V
3 specifically covoerd by any of the

4 foregoing emeeptions but having

5 equivalent circumstantial guarantce7

6 of trustworthincs, if the. court

7 dete-m ines that (A) the otateemnt is L

8 offcred as cvidenec of a material

9 fact; (B) the statement is moer-e

10 probative on the point for which it

11 is of ferd,than any other evidene

12 which the proponent can procure

13 through reasonable efforts; and (C)
6 1



LI 17

14 the geoenal purpoecs of these rule

15 and the intreietso of justice will

L -16 best bo erved by admission of the

17 statement into evidenee. Ilowever, a

L' 18 statement Fmay not be admittod under

L C ~~~19 this oc.cti on--unlo ootho proponont

20 of it mao kRenown to the adverse

21 party sufficiently in ad-vano of the

22 trial- or hoaring to provide the

23 adverse party with a- failr

C 24 opportunity to prepare to meet it,

25 the propenent's intention to of fr

26 the statoemnt and the partieular oef

27 it, including the name and addreso

28 of the deelarant.

COMMITTEE NOTE

The contents of Rule 803(24) andRule 804 (b) (5) have been combined andL transferred to a new Rule 807. This was
done to facilitate additions to Rules 803
and 804. No change in meaning is
intended.

Public Comments on Rule 803.

(1) Professor Bruce Comely French
of Ohio Northern University Law School,
in a letter dated January 16, 1996, noted
his opposition to the residual provisions
on principle. He also opposed combining
the exceptions, if they are to beretained, into the proposed Rule 807. HeL believes that a designation system such
as (24a) or (5a) would aid historical

liresearch.



18

(2) All other comments approved
combining the two residual exceptions
into a new Rule 807.

(3) Comments addressed to the
substance of the residual exception are
discussed in,,connection with Rule 807.

GAP Report on Rule 803. The words
"Transferred to Rule 807" were
substituted for, "Abrogated." ,

Rule 804. Hearsay Exceptions; Declarant
Unavailable

* * * * *

1 (b) Hearsay exceptions

2 * * * * * r
3 (5) [Transferred to Rule 8071 GOther

4 eoeeptions. A statement not L

5 specifically covoerd by any of the

6 foregoing eoeeptions but having

7 equivalent circumstantial guarantees

8 of trustworthiness, if the eoirt

9 determinecs that (A) ..h statoement is

10 offefrd as widene of a material

11 fact; ( 4) the statement is mere

12 probative on the point for which it K
13 is offfred than any other evidene

14 which the proponent can procure K
15 through reasonabloe fforts; and (C)

16 the general purpeses of these rul

17 and the interosts of justice will 7

L
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C 18 best be served by admission ef the

L 19 statezent into evidenec. Heowever, a

20 stateemnt may not be admitted under

21 this eoeeption unles- the proponent

22 of it makes known to the adverse

23 party suffieilntly in advance of the

24 trial or hearing to provide the

25 adverse party with a fair

26 opportunity to prepare to meet it,

L. 27 the proponent'3 intention to off or

28 the statement and the particulars of

29 it, including the name and addrosz

30 of the deolarant.

31 (6) Forfeiture by wrongdoing. A

L 32 statement offered against a party

33 that has engaged or acquiesced in

34 wrongdoing that was intended to. and

35 did, procure the unavailability of

36 the declarant asa witness.

COMMITTEE NOTE

Subdivision (b) (5). The contents of
Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to a new Rule807. This was done to facilitateL additions to Rules 803 and 804. No
change in meaning is intented.

Subdivision (b) (6). Rule 804 (b) (6)
has been added to provide that a party
forfeits the right to object on hearsay
grounds to the admission of a declarant'sL



20 }

prior statement when the party's r
deliberate wrongdoing or acquiescence l,
therein procured the unavailability of
the declarant as a witness. This
recognizes the need for a prophylactic F
rule to deal with abhorrent behavior
"which strikes at the heart of the'system
of justice itself." United States v. r
Mastrancrelo, 693 F.2d 269,;273 (2d Cir. L
1982), cert. denied, 467 U.S. 1204
(1984). The wrongdoing need not consist
of a criminal act. The rule applies to
all, parties, including the government.

Every circuit that has resolved the
question has recognized the principle of
forfeiture by misconduct, although the
tests for determining whether there is a
forfeiture have varied. See, e.. , United
States v. Aquiar, 975 F.2d 45, 47 (2d
Cir. 1992); United States v. Potamitis,
739 F.2d 784, 789 (2d Cir.), cert.
denied,; 469 U.S. 918 (1984); 'Steele v.
Taylor, 684 F.2d 1193, 1199 (6th Cir.
1982), cert. denied, 460 U.S. 1053
(1983); United States v. Balano, 618 F.2d
624, 629 (10th Cir. 1979), cert. denied,
449 U.S. 840 (1980); United States v..
Carlson, 547 F.2d 1346, 1358-59 (8th
Cir.), cert. denied, 431 U.S. 914 (1977).
The foregoing cases apply a preponderance
of the evidence standard. Contra United K
States v. Thevis, 665 F.2d 616, 631 (5th
Cir.) (clear and convincing standard),
cert. denied, 459 U.S. 825 '(1982) . The
usual Rule 104(a) preponderance of the
evidence standard has been adopted in
light of the behavior the new Rule
804(b)(6) seeks to discourage. Li

Public Comments on Rule 804(b) (5). See
Public Comments on Rule 803.

Public Comments on Rule 804(b)(6).

(1) Robert F. Wise, Jr., Esq. on
behalf of the Commercial and Federal 7
Litigation Section of the New York State L
Bar Association, in a letter dated
February 28, 1996, states that the
proposed amendment raises "two potential

[7
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concerns." First, a higher clear and
convincing standard would be more
appropriate than the preponderance of the
evidence standard because a penalty or

7' punishment is at stake and because the
consequences of admission may be severe.
He also believes that a higher standard
may cut down on time consuming satellite
litigation. Second, he finds that the
words "'wrongdoing' and 'acquiesced' are
somewhat nebulous and are likely toL engender dispute. "! He asks whether therule would apply to a corporation in
civil litigation that refused to produce
its employees in a foreign jurisdiction?
Finally, he finds no presing need for a
rule since the courts have been able to
deal with these situation, and fears thatL more litigation and a, more mechanical
approach may ensue if the amendment is
adopted.

(2) William B. Poff, Esq. on behalf
of the National Association of Railroad
Trial Counsel, in a letter dated March 1,

L 1996, comments that the word "acquiesce"
is too vague and suggests substituting
"who has engaged, directly or indirectly,
in wrongdoing."

(3) Professor Myrna S. Raeder ofr Southwestern University School of Law, on
behalf of ten professors of evidence and
individuals interested in evidentiary
policy, in a letter dated March 1, 1996,
made a number of suggestions.
"Forfeiture" should be substituted for
"waiver" because -the concept of knowingL waiver in this context is a fiction. The
rule should be rewritten so that it would
apply only when the defendant is aware
that the victim is likely to be a witnessin a proceeding. If the defendant is
accused of murdering an individual, andp there is no connection to witnesstampering, a traditional hearsay
exception should be required so as to
ensure trustworthy evidence and to
discourage persons from manufacturing
inculpatory statements from victims in
murder cases. Therefore the words
"obstruct justice" should be added at

L
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line 34 after the words "intended to" and
the phrase "in a pending proceeding
should be added after the word "witness"
at line 36. ,The phrase "acquiesced in
wrongdoing" is too broad a standard; mere 7
knowledge by the party should not
suffice. She suggests , ,substituting
"lengaged in 1,or directed wrongdoing"' at
lines 33-34,,and amending the committee 7
note to indicate that the,,exception will
not apply "unless a plausible possibility 7
existed that had the accused, opposed the lJ
conduct it, would not have' otcurred.," She
also endorses, substitutiing !;the more
stringent, "c~lear'andIconvinci'ng,"' standard r
and 1,adding-an j, advance notice,,provision LIZ

because! pposed lrule resembles the
residual, rulesj,,,and ll 404(,b) indealing
with evidenpcei ,wose presentation is not K
necessairialjyjAself eVi-q~dent,

(4) William J. Genego and Peter l
Goldberger, Co-Chairs of the National
Association of Criminal;Defense Lawyers'
Committee on Procedure, lin a letter dated
February 29, 1996, ,write that ."NACDL
strongly opposes the addition of proposed
subparagraph (b) (6) .",A rule necessarily
allowing the admissibility of L.
untrustworthy, immaterial, inferior
quality, and, unjust evidence as a
sanction for ., supposed misconduct is L.
strong medicine, iwhi'ch should be more
carefully formulated." It objects
specifically, that the terminology 7
("wrongdoing) is too vague; the
preponderance standard of proof too low;
that a notice requirement is needed; and
that,",forfeliture&' should be substituted
for "waiver.i". NADCL further.objects to
"a party who" instead of "a party that"'
which would more clearly be potentially .
applicable auto the government. NADCL
suggests that ,a more appropriate remedy
is to admit evidenQe of the wrongdoing as
tending to show "consciousness of guilt"
by the defendant or consciousness of
doubt" by the government, accompanied by
an "adverse inference" charge to the
jury.

[
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(5) Professor Richard D. Friedman
of the University of Michigan Law School,
at the public hearing on January 18,
1996, and in his submitted statement
voiced a number of concerns. He prefersL "forfeiture" to "waiver" and a "clear and
convincing" standard. He approves of therationale behind "acquiescence" but
wishes the committee note to state that
"knowledge of the conduct, and even
satisfication concerning it, does not
suffice unless there was at least aplausible possibility that if the accused
had opposed the conduct the person
engaged in it would not have done so." He
suggested that absence ought not to equal
unavailability unless "the prosecution
has been unable by reasonable means to

L secure the attendance or testimony of the
declarant." Professor Friedman would
apply the rule even when the conduct thatL rendered a potential witness unable to
testify is the same conduct with which
the defendant is charged, as in a childr abuse case if the defendant's conduct

L prevented the victim from testifying
fully. He would also extend the rule to
admit statements by declarants who were

| intimidated by the defendant before theKH particular crime with which defendant is
now charged.

GAP Report on Rule 804 (b) (5). The words
"Transferred to Rule 807" wereK substituted for "Abrogated."

GAP Report on Rule 804 (b) (6). The title
of the rule was changed to "Forfeiture byr wrongdoing." The word "who" in line 33
was changed to, "that" to indicate that
the rule is potentially applicable
against the government. Two sentences
were added to the first paragraph of the
committee note to clarify that the
wrongdoing need not be criminal inL nature, and to indicate the rule's
potential applicability to the
government. The word "forfeiture" wasK substituted for "waiver" in the note.

Lo

L
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Rule 806. Attacking and Supporting
Credibility of Declarant K

1 When a hearsay statement, or a

2 statement defined in Rule 801(d) (2)-, (C),

3 (D)>, or (E), has been admitted in

4 evidence, the credibility of the

5 declarant may be. attacked, and if 7
6 attacked may be supported, by any

7 evidence which would be admissible for

8 those purposes if declarant had testified 7
LJ

9 as a witness. Evidence of a statement or

10 conduct by the declarant at any time, KJ
11 inconsistent with the declarant's hearsay

12 statement, is not subject to any EJ
13 requirement that the declarant may have

14 been afforded an opportunity to deny or

15 explain. If the party against whom a K
16 hearsay statement has been admitted calls

17 the declarant as a witness, the party is LK

18 entitled to examine the declarant on the 7

19 statement as if under cross-examination.

COMMITTEE NOTE

The amendment is technical. No
substantive change is intended.

Public Comments on Rule 806. No specific
comments were received. K
GAP Report. Restylization changes in the
rule were eliminated.
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Rule 807. Other Exceptieo Residual
Exception

1 A statement not specifically covered

2 by any of the foregoing cxeeptionA Rule

3 803 or 804 but having equivalent

4 circumstantial guarantees of

5 trustworthiness, is not excluded by the

6 hearsay rule, if the court determines

7 that (A) the statement is offered as

8 evidence of a material fact; (B) the

9 statement is more probative on the point

10 for which it is offered than any other

11 evidence which the proponent can procure

12 through reasonable efforts; and (C) the

13 general purposes of these rules and the

14 interests of justice will best be served

15 by admission of the statement into

16 evidence. However, a statement may not

17 be admitted under this exception unless

18 the proponent of it makes known to the

19 adverse party sufficiently in advance of

20 the trial or hearing to provide the

21 adverse party with a fair opportunity to

22 prepare to meet it, the proponent's

23 intention to offer the statement and the

24 particulars of it, including the name and

25 address of the declarant.
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COMMITTEE NOTE 7
The contents of Rule 803(24) and Rule

804(b) (5) have been combined and' transferred
to a new Rule 807. This was done to facilitate 7
additions to Rules 803 and 804. No change in
meaning is intended.

Public Comments on Rule 807.

(1) Judge Edward R. Becker of the Third 7
Circuit, in a letter dated January 17, 1996,
applauded the combining of the residual
exceptions but thought the Committee should 7
also redraft the notice requirement "to unify L
the circuits and promote more flexibility."

(2) Professor Myrna S. Raeder, on behalf
of ten evidence professors and individuals
interested in evidentiary policy, in a letter
dated March 1, 1996, argues that the residuals
are being overused by prosecutors. She urges a
tightening of the rule in criminal cases. She
notes two additional reasons for revisiting
the rule: 1. there, is confusion about
different standards of trustworthiness for
evidentiary and confrontation clause purposes, 7
and whether the evidentiary standard should be
the same in civil and criminal cases; 2. the
proposed forfeiture exception in Rule
804(b)(6) provides prosecutors with new
flexibility when unavailability was caused by
the defendant's wrongdoing; consequently the
Committee should consider tightening Rule 807
in typical criminal cases.

(3) William J. Genego and Peter
Goldberger, Co-Chairs of the National 7
Association of Criminal Defense Lawyers'
Committee on Procedure, in a letter dated
February 29, 1996, propose a full study of
"the excessive invocation of these residual
exceptions by the courts." They suggest that
the wording should be narrowed to make it less
easy to invoke the rule as a vehicle" for
admitting "near miss" hearsay evidence that
does not satisfy traditional hearsay
exceptions.

(4) Professor Richard D. Friedman of the
University of Michigan Law School, in a

7
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statement submitted in connection with his
appearance at the January 18, 1996 public
hearing, objected that "to speak of the
statement having 'circumstantial guarantees of
trustworthiness' that are 'equivalent' to
those of the aggregate of exceptions of Rules
803 and 804 is a meaningless standard."

GAP Report on Rule 807. Restylization changes
were eliminated.



LI
I

K
K
K

F-

Fl l

L

J

K

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ F

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~..



DRAFT

ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of April 22, 1996

Washington, D.C.

The Advisory Committee on the Federal Rules of Evidence met

on April 22, 1996 in the Thurgood Marshall Office Building in

Washington, D.C.

The following members of the committee were Present:

Circuit Judge Ralph K. Winter, Jr., Chairman

Circuit Judge Jerry E. Smith

District Judge Fern M. Smith

E District Judge Milton I. Shadur

Federal Claims Judge James T. Turner

Dean James K. Robinson

Gregory P. Joseph, Esq.

John M. Kobayashi, Esq.

7 Frederic F. Kay, Esq.

L
Mary F. Harkenrider, Esq., and Roger Pauley, Esq.,

r
L Department of Justice

Professor Margaret A. Berger, Reporter

Chief Judge Ann K. Covington and Professor Kenneth S. Broun

were unable to attend.
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Also present were: L

District Judge David S. Doty, Liaison to the Civil Rules L
Committee K

District Judge David D. Dowd, Jr., Liaison to the Criminal

Rules Committee L

District Judge Alicemarie H. Stotler, Chair, Standing

Committee on Rules of Practice and Procedure

Professor Daniel R. Coquillette, Reporter, Standing

Committee on Rules of Practice and Procedure

Circuit Judge C. Arlen Beam, Uniform Rules of Evidence

Joe Cecil, Esq., Federal Judicial Centert

John Spaniol, Esq., John Rabiej, Esq., Paul Zingg, Esq., K
Administrative Office

Professor Stephen Saltzburg, ABA Litigation Section

Judge Winter called the meeting to order at 8:30 a.m. L

Rules 413 - 415. Judge Winter reported to the committee that K
he had met with Senator Jon Kyl in order to discuss possible

amendments to Rules 413-415. Congresswoman Molinari had also been

invited but did not attend. At the meeting, Judge Winter [
suggested making the notice provisions in the new rules

consistent with other evidence rules. Senator Kyl stated that

there was no chance that Congress would back away from the policy

2
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L of the rules, and that he hoped that the states would adopt

similar rules. Senator Kyl also stated that the Committee's draft

went beyond congressional policy, especially by including

balancing factors. Judge Winter said the balancing factors could

L be abandoned and offered the services of the Committee to work

out a compromise. Judge Winter has not, however, heard from

Senator Kyl since the meeting. Judge Stotler commented that she

II saw nothing further for the Committee to do.

Rule 103. Judge Winter began the discussion by stating that

he had lost confidence in the proposed amendment. Neither the

commentators who favored it nor those who opposed it seemed to

[ share his understanding that the proposal distinguished between

in limine evidentiary rulings that might be affected by events at

trial and those that could not. He also noted that virtually all

commentators believed that in some circumstances an in limine

ruling might not be final and might require renewal at trial.

However, no new language clarifying the distinction was offered.

As a result, he feared that the proposed alternative might lull

some lawyers into thinking renewal was unnecessary. He stated

that he believed that we should do nothing at the present time so

as to allow caselaw to develop and revisit the issue sometime in

the future.
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The Reporter summarized the comments received: although the L
commentators uniformly were in favor of a rule, there was

considerable controversy over which version of the rule to adopt, C

with the majority favoring the alternative to the proposed

amendment. V
The Committee debated the proposal at length. Members

pointed out the increased use of in limine motions as a means of

fl
structuring a trial; questioned how the rule would operate when

pretrial proceedings are handled by a magistrate judge and the

interrelationship with Fed.R.Civ. P. 46; observed that judges

differ tremendously in how much attention they give matters

pretrial; debated the interaction of the rule with the Supreme

Court's opinion in Luce v. United States that requires a

defendant to take the stand in order to preserve an objection to

an in limine motion; discussed whether civil and criminal cases

ought to be governed by the same rule; and considered a variety

of proposed formulations.

A straw vote revealed that 3 members of the committee were L
in favor of the proposed amendment that had gone out for public E
comment; 3 members were in favor of the alternative version, and

4 members preferred no rule. Although more members of the

committee preferred having a rule to not having a rule, no clear D
4 L
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L majority emerged as to what should be done even after further

I discussion. Ultimately the Committee voted to defer acting on the

rule by a vote of 7 to 2.

It was suggested that the Civil and Criminal Rules

Committees might have some suggestions, or might be able to treat

the subject matter of the proposal in their rules thereby

eliminating some of the problems that had been raised, such as

L the interrelationship with the Luce decision and rulings by

magistrate judges. Judge Doty, the liaison to the Civil Rules

Committee doubted that the Civil Rules Committee would have time

L to consider this issue at its next meeting. Judge Dowd, the

F liaison to the Criminal Rules Committee, said he would be happy

_ to review the issue with his Committee.

L Rule 407. The Reporter summarized the comments that had

L been received. The great majority favored extending the rule to

products liability actions. Some commentators, however, proposed

extending the rule in products liability actions so that the rule

L would operate to bar evidence of remedial measures taken after

the sale of the product even if the changes occurred before the
L

event causing injury or harm. Two commentators objected to the

LI restyling of the second sentence, primarily on the ground that

there was no need for the proposed change.

L
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L
Mr. Joseph suggested that the words "injury or harm" should

be substituted for the word "event" in line 3 in light of the 7

proposed change in line 1 adding the words "injury or harm r
allegedly caused by an" beforethe word "event." This change

would clarify that the rule does not apply to changes that are

made before an injury or harm occurs. Members of the committee

commented that such a rule was desirable even in products

liability cases because the fear of punitive damages and the

substantive law on failure to warn provide sufficient incentives K
to make changes before an injury or harm occurs even in the

absence of an exclusionary rule. Dean Robinson had no objection L

to the proposed rule but commented that the consequence is that L
subsequent plaintiffs will not be able to introduce the same

evidence as initial plaintiffs who will be free to show a change

made after sale before any injury or harm occurred. The

Committee voted to approve Mr. Joseph's suggested change and to

send the rule on to the Standing Committee.

The Committee also discussed the desirability of retaining i

the proposed changes in the second sentence of Rule 407 which had

been made solely to restylize the rule. In light of the present

freeze on a comprehensive restylization of the rules of evidence,

the Committee voted 6 to 3 to return to the present wording of

6



L the second sentence. In connection with the discussion of

restyling, Judge Stotler asked the members of the Committee for

comments on the comprehensive restylization of the appellate

rules. She asked the Committee members to examine the proposed

new appellate rules and to consider whether the restylization

L effort was worth it, if the rules were better and if not, why?

Rule 801. The Reporter summarized the received comments.

L The proposed changes were generally supported, although a number

of commentators continued to press for the overturning of the

Supreme Court's decision in Bouriaily v. United States that had

L held that the federal rules do not require independent evidence

to establish foundational facts. A number of commentators had

also suggested that the proposed change was unnecessary because

it will have no impact. Finally, a few comments objected to

I extending the Bourlaily rule to other agency admissions, althoughL
there was disagreement about whether this extension would change

present law undesirably, or was unnecessary because Bouriaily

L applies a fortiori.

C The Committee again discussed whether it was worthwhile to
LI

make the proposed change in the rule. Professor Saltzburg pointed

L out that it was not correct to say that the contents of the

V statement "may" be considered, but rather that the contents of

7
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the statement "must" be considered. The Committee ultimately L
voted with one vote opposed to change the "may" to "shall." It

made no other changes in the proposed language of the amendment.

Rule 804(b)(6). The Reporter related that the comments that L

were received generally approved of the proposed amendment in f
principle. A number of objections were voiced about the text of

L
the proposal: 1. that "forfeiture" rather than "waiver" more

appropriately captures the rationale underlying the rule; 2. that

the word "acquiesce" is too vague; 3. that the rule should be L
rewritten so that it will apply only when the defendant's intent

is to tamper with a witness; 4. that a higher "clear and L

convincing" standard should be substituted; 5. that the profferer

must give advance notice of an intention to offer evidence

Lipursuant to this provision; 6. that the rule should be rewritten

to indicate that it is usable against the prosecution as well.

The Committee agreed that "forfeiture" is a more appropriate

term than "waiver" and voted to make that change in the rule and

the accompanying note. The Committee also discussed at length L

alternative formulations for the concept of acquiescence such as £
"aiding and abetting" and "acceptance of benefits" but ultimately

decided to retain "acquiesce." L
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The Committee thought it unnecessary to rewrite the rule to

refer specifically to witness tampering because the proposed text

states that the rule applies only in instances in which the

party's objective was to "procure the unavailability of the

declarant as a witness." The Committee agreed to change the word

"who" in line 22 to "that" so as to indicate that forfeiture

could be applied against the prosecution as well as an accused.

The Reporter was directed to amend the proposed Committee Note

accordingly.

The Committee discussed whether to retain the word

"wrongdoing" or whether "misconduct" was a more appropriate terms

since the absence of a declarant as a witness could be obtained

by conduct that was not criminal. The Committee voted in favor of

substituting the word "misconduct." (After the meeting, however,

Judge Winter reminded the Committee that the term "wrongdoing"

already appears in Rule 804 in connection with the definition of

unavailability, and that it would be preferable not to introduce

another concept into the rule. The Committee acquiesced in his

suggestion. A member of the Committee requested that the

Committee Note convey that "wrongdoing" does not necessarily

involve criminal behavior.)

9
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After considerable discussion, the Committee-decided not to

insert a notice-provision into the proposed rule. The Committee

also decided not to insert a reference to new subdivision (6)

into Rule 804(a)(5). Such an amendment would have the effect of

requiring the proponent to demonstrate that the declarant's

testimony could not be obtained through other means, such as

taking a deposition. Such a requirement has never been imposed in

cases that have found a forfeiture when a party procures a

declarant's absence.

Rules 807 and 806. In accordance with its previous decision

to eliminate the proposed restylization of Rule 407, the

Committee decided to eliminate those changes in Rule 807 that had

been made solely as a matter of style. The Committee made three

changes in punctuation suggested by Judge Shadur: to eliminate

commas in lines 3 and 4, and to add a comma in line 13. The

Committee also agreed to restore the text of Rule 806 to its F
current state with the exception of correcting a mistakenly

placed comma in line 2 between "801(d)(2)" and "(C)."

Rules 803(24) and 804(b)(5). Instead of saying "[Abrogated]"

after the subdivision number, it was agreed that "[Transferred to

Rule 807]" was more appropriate.

10



Other Comments. The Committee then turned to additional

suggestions, unrelated to the Committee's proposals, for amending

the rules that had been submitted for public comment. Judge

Edward Becker had recommended a study by the Committee of the

standard for harmless error in the various circuits. Members of

the Committee, however, were not inclined to undertake such a

study. The Committee also did not wish to revisit the holding of

Luce v. United States, 469 U.S. 38 (1984), or to further revise

the wording of Rules 407 or 801(d)(E).

Rule 807. Judge Becker had also suggested redrafting the

notice requirement for the residual exception because there is a

L circuit split on how rigidly the notice requirement is applied.

Roger Pauley suggested looking at the caselaw to determine

whether the circuits actually reach different results on the same

facts or whether they simply differ in their verbalization of the

rule. The Committee agreed that the Reporter should report back

.L
on this issue.

The Committee also agreed that the Reporter should look into

the expanded use of the residual exception. Judge Shadur

suggested that to get a true picture of how the residual

L exception is operating one would need to look at unreported

1
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n
cases. The Reporter will consult with the Federal Judicial Center

about obtaining this information.

Finally, the Committee turned to suggestions it had received

for amending rules not presently under consideration.

Rules 803(8)(C), 801(d)(1)(A) and 804(b)(1). John A. K. V
Grunert, Esq. of Boston, Mass. had suggesting amending Rule F
803(8)(C) because practical obstacles make it impossible for an

opponent to meet the burden of showing that a proffered official

report is untrustworthy. He had suggested either shifting to the

proponent the burden of proving trustworthiness, or providing

that the report is not admissible upon a showing either that it

is untrustworthy (as the present rule provides) or that the

opponent "could not with due diligence obtain information

reasonably necessary to evaluate its trustworthiness."

The Committee discussed this proposal in light of police

accident reports and administrative reports from agencies such as

the National Transportation Board and directed the Reporter to

advise the Committee about the functioning of the trustworthiness

requirement. A related question arose during the discussion as to

how the courts are treating testimony given before administrative

hearings pursuant to Rules 801(d)-(1)(A) and 804(b)(1) and the

Reporter was directed to report on this as well. J

12
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New Rule 804 Exception. The Committee had received a

proposal for a new exception that would encompass "a statement

made by the declarant which implicates the defendant in criminal

behavior harmful to the declarant or in which the declarant

apprehends such behavior by the defendant." The Reporter stated

that a number of similar proposals would be made in forthcoming

law review articles in the wake of the O.J. Simpson case. The

Committee directed the Reporter to report on these developments.

The Applicabilitv of Evidence Rules in Forfeiture

Proceedings. The Committee discussed the present inapplicability

of evidence rules to probable cause determinations in civil

forfeiture hearings and ancillary hearings in criminal cases and

whether the absence of any restrictions on the use of hearsay

evidence was appropriate. The Reporter was asked to report back

on fact patterns and judicial decisions in this area. The

Committee does not, however, wish to consider the lack of

evidence rules in bail hearings.

Foreicrn Business Records. Roger Pauley advised the Committee

that the Department is putting together an omnibus bill that

would cover the admissibility of foreign public records. A

statute, 18 U.S.C. §3505, already covers foreign business

records. Mr. Pauley suggested that it might be appropriate to

13



incorporate provisions dealing with private and public foreign

records into the Federal Rules of Evidence. &

Before adjourning the meeting, Judge Winter advised the

Committee that developments at the Standing Committee meeting or

in Congress might necessitate a conference call, but that he saw P
no urgency to set a date for the next meeting of the Committee. r

L

Respectfully submitted,

Margaret A. Berger
Professor of Law
Reporter

l

MS

14 £



iC.}

r



F1)



ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of May 4 and 5, 1995

New York, New York

The Advisory Committee on the Federal Rules of Evidence
met on May 4 and 5, 1995 at the federal courthouse in Foley
Square in the Southern District of New York.

The following members of the Committee were present:
L Circuit Judge Ralph K. Winter, Jr., Chair

Circuit Judge Jerry E. Smith
District Judge Fern M. Smith
Federal Claims Judge James T. Turner

L Dean James K. Robinson
Professor Kenneth S. Broun
Gregory P. Joseph, Esq.

L Fredric F. Kay, Esq.
John M. Kobayashi, Esq.
Mary F. Harkenrider, Esq., and Roger Pauley, Esq.,

Department of Justice
Professor Margaret A. Berger, Reporter
Chief Judge Covington and Judge Shadur were unable to

attend.

Also present were:
Honorable Alicemarie H. Stotler, Chair, Committee

on Rules of Practice and Procedure
Professor Daniel R. Coquillette, Reporter, Committee on

Rules of Practice and Procedure
District Judge David S. Doty, Liaison to the Civil Rules

Committee
Circuit Judge C. Arlen Beam
Peter G. McCabe, Esq., Secretary, Committee on Rules of

L Practice and Procedure
John K. Rabiej, Esq., Administrative Office
Paul Zingg, Esq., Administrative Office

Judge Winter called the meeting to order at 8:30 a.m. He
reported to the Committee on a number of developments.

The Standing Committee. Judge Winter informed the Committee
that the Standing Committee had voted to send out the amendmentsr to Rules 103 and 407 for public comment. He also reported that
some members of the Standing Committee feared that the amendment
to Rule 103 might prove a trap for lawyers, and had expressed a
preference for a default rule that would relieve the losing

Li attorney from having to renew the motion at trial. A motion to
revise the amendment accordingly was defeated, but it was agreed
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that the Committee Note to Rule 10,3 would indicate that such an
alternate version had been considered and rejected.

Congress. Judge Winter reported that he met with a number
of persons on the Hill with regard to Rules 413-415. Staff
counsel to Senator Biden indicated that the Democrats would have
no objection to the Evidence Committee redraft. Judge Winter also
met with four Republican staffers and suggested to them that
admissibility should be limited to conduct resulting in a
conviction. He reported that the House side had been surprisingly V
receptive. The Senate staffers acknowledged that the Evidence
Committee draft might well be an improvement on the congressional
version but that a revision of Rules 4137415 could not be
accomplished through ¢the Crime Bill. If at all, the Committee's
draft would have to be presented as atechnical amendment at the
request of Congress; it might possibly pass "on consent." The
House might perhaps hold hearings. AlthougW Judge Winiter was
somewhat encouraged by the meetings, he thought that at this time
there was less than a 50% chance that Congress would take any
action to modify Rules 413-415.

At these meetings, Judge Winter also discussed the
congressional initiative to amend Rule 702. He reported that he
had advised the participants that the Committee viewed Daubert as V
a good decision with great potential and that an attempt to
codify the opinion at this point-would create problems. The
Committee agreed that it would be unwise to react to each
congressional proposal to amend a rule of evidence by submitting
its own preferred redraft. The Committee decided to take no
action on Rule 702 at this time.

The Committee then returned to its consideration of the
hearsay rule.

Rule 803(4). The Committee agreed to recommend not amending
Rule 803(4).

fl
Rule 801(d)(2). At the previous meeting, the Committee had

directed the Reporter to prepare a draft of Rule 801(d)(2)(E)
that would deal with issues raised by the Supreme Court's
decision in Bouriaily v. United States, and to also consider the
effect of Bourlaily on Rules 801(d)(2)(C) and (D). The Reporter
presented a number of alternate proposals for-either amending
each of the subdivisions separately or for language that would
apply to all three.

The Committee then engaged in an extensive discussion.
Professor Saltzburg, who had not been at the previous meeting,
urged the Committee to codify pre-Bourlaily practice as the
better rule. Professor Broun also expressed reservations about
codifying any part of Bourlaily and extending its doctrine to
civil cases. Dean Robinson suggested a corroboration requirement,
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L such as appears in Rule 804(b)(3) instead of an independent
evidence requirement. Mr. Kobayashi was in favor of a requirement
that would explicitly require the trial judge to examine the
evidence offered pursuant to Rule 104(a) to establish the
requisite preliminary facts and to make a finding as to whether

t14 the conditions for the exception are satisfied.

LI The Committee voted on three alternative approaches to Rule
801(d)(2)(E):

C 1. To not amend the rule - 3 votes
2. To add an independent evidence requirement - 7 votes
3. To codify the common law rule requiring that the

statement must be set aside in making the preliminary
determination - 2 votes.

The Committee decided not to draft the amendment in terms of
corroboration but rather to specifically state that the statement
could be considered but would not suffice in the absence of some

C independent evidence. The Committee then voted to extend this
approach to subdivisions (C) and (D). It also agreed that it
would review and vote on the text of the proposed amendment as
well as the accompanying Committee Note at the next day's
meeting.

The Committee also discussed whether a personal knowledge
requirement should be added to either Rule 801(d) (2) (C) or RuleL 801(d)(2)(D). The Committee declined to do so. Members of the
Committee suggested that it was not unfair to shift to the
opponent the burden of explaining to jurors how probative value
was affected by the absence of personal knowledge, and that in
some cases in which the declarant clearly lacked personal
knowledge Rule 403 might be used to exclude the evidence.

Rule 803(3). The Committee had asked the Reporter to prepare
a memorandum on the Hillmon doctrine, directed to the question ofwhether the Rule ought to be amended to prohibit evidence ofL declarant's intent to commit a future act when the act could not
be performed without the participation of the party against whom
the evidence is offered. The prime example that has disturbed
some commentators is the homicide victim's statement that he orL she is intending to meet the defendant. After discussion, the
Committee decided not to amend the rule.

Rule 803(8). The Committee first discussed whether to amend
the rule to state explicitly that evidence which would be barred
by subdivisions (B) and (C) when offered against an accused mayL. be admissible pursuant to another hearsay exception, or whether
to adopt the reasoning of a Second Circuit opinion, United States
v. Oates, 560 F.2d 45 (2d Cir. 1977), that barred such evidence
absolutely. The Committee discussed the Reporter's memorandum
about how the Circuits are handling this issue. It appears that
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routine evidence of governmental activity, such as recording
license plate numbers, that falls literally within the
prohibitions of subdivisions (B) and,(C) is admitted by most
circuits pursuant to Rule 803(5). Furthermore, the circuits also P
admit, some evidence barred by Rule 803(8) pursuant to Rule 803(6)
when the declarant is available, to testify. These cases do not
suggest that the courts are permitting the government to put in
crucial aspectsof its case,1through hearsay testimony. The
Committee concluded that there was no need to amend the rule.

The Committee then discussed whether Rule 803(8)(B) should
be amended to permit a criminal defendant to offer against the
government evidence which falls withinthe scope of the'
exception. Rule 803(8)(C) specifically provides that the evidence ,
made admissible by that provision is admissible "against the
Government in criminal cases." The omission in Rule 803(8)(B) may
have occurred as a drafting error when Congress revised the rule.
The few cases that have considered the issue have allowed the
defendant to introduce evidence that otherwise satisfies
subdivision (B),. Consequently, the Committee saw no need to amend
the provision. L

Waivertby misconduct. The Committee next considered whether
it should codify the generally recognized principle, that hearsay L
statements become admissible on a waiver by misconduct notion
when the defendant deliberately causes the declarant's
unavailability. The Committee debated a number of issues: the
degree to which defendant must have participated in procuring the
declarant's unavailability;,the burden of proof that the
government must meet in proving the defendant's misconduct; the
consequences of a waiver finding; and the appropriate rule of Al
evidence in whichto place such a provision. The Committee agreed
that codifyingthe waiver doctrine was desirable as a matter of
policy in light of the large number of witnesses who are V
intimidated or incapacitated so that they do not testify.
Consequently, the Committee chose a version of the rule that
would not require having to show that the defendant actively
participated in procuring the declarant's unavailability.
Acquiescence will suffice. In addition, the Committee rejected
imposing a "clear and copvincing" burden of proof on the
prosecution, as is required in the Fifth Circuit,'in favor of the L
usual preponderance of the evidencestandard used in connection
with preliminary questions under Rule 104(a) even when a-
constitutional rule is at issue. The federal circuits other than U
the Fifth, currently use a preponderance standard with regard to
finding waiver by misconduct.-

The Committee agreed that the consequence of a finding of
waiver is that the declarant's hearsay statement becomes
admissible to the extent that it would have been admissible had
the declarant testified at trial. For example, hearsay contained
in the hearsay statement is not admissible'unless it satisfies
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V some other hearsay exception, the declarant must-have had
personal knowledge, and the evidence may be subject to exclusion
under Rule 403.

The Committee debated at length where to place this new
exception. Some members of the Committee argued in favor of Rule801 because subdivision (d) of that rule contains a number of
provisions that are distinct from the traditional class
exceptions dealt with in Rules 803 and 804. Furthermore,
statements admissible on a waiver theory resemble admissions in
being admissible only against-the defendant and not against'the
world. On the other hand, other members were concerned thatr placement in the rule containing admissions would suggest that aL personal knowledge requirement does not apply. In addition, the
unavailable declarant is the subject of Rule 804.

In the course of discussing appropriate placement of thewaiver principle, some members also expressed concern that adding
the provision to Rule 804 would upset that rule's numbering
scheme. The new provision clearly would have to appear before theresidual exception in subdivision (b)(5) which is entitled,
"Other exceptions." On-the other hand, numbering the newr provision "(b)(5)" would require renumbering the residual
exception as "(b)(6)." This possibility disturbed some members
of the Committee who felt that this would cause problems with
computerized searches. Furthermore,' the Committee realized that

C this renumbering problem would arise whenever a new exception wasL added to either Rule 803 or 804. Judge Winter suggested that the
two residual exceptions should be combined and moved into a new

go Rule 807. No change in meaning would be intended by thisL transfer; it would be done solely to leave room for new
exceptions and to minimize the impact on computer research when anew exception is added. The Committee adopted this suggestion.

Mr. McCabe then informed the Committee that when a provision
is moved out of a Federal Rule its number is not reassigned tonew material that is added to the'rule from which it was removed.

Lc The Committee agreed that (b)(5) should remain blank in Rule 804
and that the waiver provision would be numbered Rule 804(b)(6).

Rule 804(b)(1). The Reporter had been asked to advise the
Committee about judicial interpretations of the "predecessor in
interest" provision. The Reporter informed the Committee of anumber of cases, particularly in the Sixth Circuit, that hold
that the provision is satisfied when the party against whom the
evidence was offered at the first proceeding had a similar motiveand opportunity to cross-examine as the party against whom the5V evidence is now being offered. Such an interpretation essentially
renders superfluous the "predecessor in interest" provision. Thisapproach has, however, be-en utilized almost exclusively in
asbestos cases to admit deposition testimony given'by the medical
director of one manufacturer against a different manufacturer. It
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appears likely that the evidence could have been admitted instead
pursuant to the residual hearsay exception.

A second possible issue that arises with regard to the
"predecessor in interest" requirement is whether it applies in a
criminal case. Dictum in one circuit suggests that under
specialized circumstances such evidence mightbe admitted against
a criminal defendant, and there is some uncertainty expressed in
the cases as to whether evidence may be offered against the
government as a, 'predecessor in interest." There is no
indication, however, that these cases arecausing problems for
the courts or litigants.

TheCommittee agreed not to amend Rule 804 (b) (1).

Rule 804(b)(3). The Reporter had been asked to look at cases
construing the corroboration requirement for exculpatory
declarations against interest. The Committee was particularly L
interested in determining if the requirement was being
interpreted too rigidly, and,,if a similar provision ought to be,
added for inculpatory statements. The Reporter distributed a
number of recent cases to the Committee, and the Committee
concluded that the corroboration requirement did not seem to be
causing difficulties. Furthermore, in light of the Supreme
Court's recent opinion in Williamson ,v. United States, 114 S.Ct.
2431 (1994),,which restricted the use of inculpatory declarations
against interest, the Committee saw noineed to extend the p
corroboration requirement to inculpatory declarations at this L2
time.

Articles 9 and 10. The Committee had asked the Reporter to
consider a number ofissues with regard to these two articles.
The Committee agreed that the definition of "writings and _
recordings" that appears in Rule 1001(1) does not have to be
added to Article,9. Rule 901(b) which specifically states that it
is illustrating and not limiting methods of authentication is
sufficiently flexible to deal with all of the items covered by C
the Rule 1001 definition.

The Committee also agreed that the certification requirement
provided for foreign business records in 18 U.S.C. §3502(a) ought
not to be extended to domestic records. In the case of domestic
records, litigants will invariably handle authentication issues
by stipulation except in instances in which a problem exists.
When there is a problem and the witnesses are-available in the
United States they ought to be produced; allowing authentication
by certification would be inappropriate.

Two issues were presented with regard to Rule 1006. 1)
whether the rule should be clarified to state that summaries
satisfying the rule will ordinarily be sent to the jury room, and
2) whether the text should be amended to explain that Rule 1006
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does not apply to summaries that recapitulate evidence that has
otherwise been admitted. The Committee decided not to propose an
amendment to Rule 1006.

Rule 104. The Committee had determined not to consider
possible amendments to Rule 104 until it was finished with its
survey of the articles of the Federal Rules of Evidence other
than Article 5. Now that the Committee had completed that agenda,
it agreed that no amendment to Rule 104 was required.

Rape counselor privilege. The Crime Bill required the
Judicial Conference to report to the Attorney General on the
advisability of enacting a rape counselor privilege for the
federal courts. The Committee agreed, however, to await theAttorney-General's study as suggested by Ms. Harkenrider at the
October 1994 meeting. A subcommittee consisting of Judge Fern
Smith, Professor Broun, Ms. Harkenrider, Mr. Joseph and the
Reporter analyzed rape counselor provisions that are presently ineffect in twenty-four states. After a conference call among
members of the subcommittee, Mr. Joseph drafted a qualified
privilege that contained those features that the subcommittee
considered least objectionable.' No one on the subcommittee,

It provided:
(a) Sexual assault counselors may not be compelled to

testify about any opinion or information received from or
about the victim without the consent of the victim.
However, a counselor may be compelled to identify or
disclose information if the court determines that the public
interest and the need for the information substantially
outweigh any adverse effect on the victim, the treatment
relationship, and the treatment services if disclosure
occurs.

(b) "Sexual assault counselor" for the purpose of this
rule means a licensed medical professional, a licensed
psychotherapist, or a person who has undergone at least [20
- 40] hours of counseling training and works under the
direction of a supervisor in an organization or institution,
or a division of an organization or institution, whose
primary purpose is to render advice, counseling, or
assistance to victims of sexual assault.

An alternate version of subdivision (a) was also
suggested:

A victim has a privilege to refuse to disclose and to
prevent any other person from disclosing a confidential
communication made to a sexual assault counselor unless the
court determines that the public interest and the need for
the information substantially outweigh any adverse effect on
the victim, the treatment relationship, and the treatment
services if disclosure occurs.

7
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however, was in favor of recommending that a rape counselor U
privilege ought to beenacted for thefederal courts. The'
Committee agreed with the subcommittee. In particular, members
thought it would be inappropriate to have a rape counselor LJ
privilege asthe only specifically codified privilege. especially
in light of the case load of the,,federal courts 'Which rarely
includes rape cases. Consequently, no recommendation to enact a
rape counselor privilege will be xmade.

Review of proposed amendments and notes. Before the
Committee adjourned, the amendments and proposed'Committee Note Ag
to Rule 801(dd (2), and 804(b)6(&) were distributed. The Committee
unanimously voted to send them too the Standing Committee. The
Committee also approved combining and transferring the text of
the residual exceptions, in Rule ,803(24) and 804(b) (5) , and
directed the Reporter to add a Committee Note stating that no
change in meaning was intended.,'-i

Respectfully submitted,

Margaret A. Berger C
Professor of Law Ly
Reporter

fI .

j
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To: Honorable Alicemarie H. Stotler, Chair,
Standing Committee on Rules of Practice and
Procedure

From: Patrick E. Higginbotham, Chair, Advisory
Committee on Civil Rules

DATE: May 17, 1996

Re: Report of the Advisory Committee on Civil
Rules

I Introduction

The Advisory Committee on Civil Rules met on April 18 and 19,
'1996, at the Administrative Office of the United States Courts in
Washington, D.C. The Committee considered public comments on four
rules that had been published for comment in September, 1995: Civil
Rules 9(h), 26(c), 47(a), and 48. In part II(A) of this Report,
the Committee recommends that the amendments to Rules 9(h) and 48
be submitted unchanged to the Judicial Conference with a
recommendation for adoption. For reasons discussed in this
Introduction, the Committee concluded that Rule 26(c) should be
held for further consideration as part of a new project to study
the general scope of discovery authorized by Rule 26 (b) (1) and the
scope of document discovery under Rules 34 and 45. (This project
is described further in Part III.) This Introduction also will
describe the Committee conclusion that amendment of Rule 47(a)
should be postponed in favor of efforts to encourage mutual
education and communication between bench and bar on the values of
lawyer participation in the voir dire examination of prospective
jurors.

Part II(B) of this Report recommends that this Committee
approve for publication and comment revisions of the class action
rule, Civil Rule 23. These proposed revisions result from a course
of Committee study that began when, in March, 1991, the Judicial
Conference requested that this Committee "direct the Advisory
Committee on Civil Rules to study whether Rule 23, F.R.C.P. be
amended to accommodate the demands of mass tort litigation." The
proposals address some of the issues that arise in contemporary
mass tort litigation, and address as well some issues that arise in
small-claims class litigation.

Part III provides information about the plan to study the
scope of discovery.

At the end are summaries of public comments and testimony on
published Rules 26(c) and 47(a), separated out because of length.
There follow the Minutes of the November, 1995 meeting and Draft
Minutes of the April, 1996 meeting. The draft April Minutes are
included because they bear directly on the Rule 23 recommendation
described in Part II(B).



I (A) (1): Rule 26(c) C
The protective order provisions of Rule 26 (c) have been before

the Committee for some time. Following public comment on a K
proposal published in October, 1993;,this Committee accepted the
Advisory Committee's recommendation that proposed amendments be
transmitted to the Judicial Conference for its approval. This
proposal was changed in several ways from the proposal that had
been published. The Judicial Conference voted to delete the
explicit reference to stipulated, protective ,orders and then l
remanded for further consideration. Because there hadi not been an
opportunity for public comment on the amendments in the form
transmitted to the Judicial Conference , this Committee approved
publication of the amendments in that form. A new round of public
comment and hearings followed. Detailed summaries of, the' comments
and testimony~.are provideditoward the end of this, Repdrt.,: Comments
supporting the proposal generally observed that it would clarify
and confirm the general and better current practice. Comments
opposing the proposal expressed continuing concern about the
recognition ofllstipulated-protective-order practice,,, expressed fear f
that consideration of reliance on a protective order in-determining
whether, to dissolve or modify the order would defeatl desirable
access, land oftenr concluded that it would be better to make no n
changes than to adopt the proposal. The- Committee decided to defer LJ
further consideration of protective orders for two related sets of
reasons~. l

The first set of reasons for holding Rule 26(c) for further
action basically turns on the lack of any urgent, need for revision.
Consideration of Rule 26(c) began with efforts to cooperate with ,
Congress, in conjunction with pending legislative proposals.
Painstaking consideration of the topic through the Rules Enabling
Act procedure has shown that while there are differences of view
about the need for public access to discovery materials produced in V
private litigation, there is no clear problem that demands rapid
action.

The second and more important set of reasons for holding Rule
26(c) for further action arises from the Committee's conclusion
that it is time to reconsider once again the basic scope of civil
discovery., Protective order practice is intimately bound up with
the sweeping scope of discovery under Rule 26 (b)'(1). Discovery may
force production of information that is not admissible in any
judicial proceeding, and that indeed proves not even relevant to
the dispute. Consideration of Rule 26(c) has'constantly reminded
the Committee of the need to maintain the integral role of
protective orders in justifying discovery of this scope. If
reconsideration of the scope of discovery leads to significant
changes, parallel changes in Rule 26(c) may prove advisable. If no
changes are made in the scope of discovery, on the other hand,
there will be time enough to' resume consideration of Rule 26(c).

2



The text of Rule 26(c) as published for comment, and the
Advisory Committee Note, are set out below.

RULE 26(c)

(c)(1) Protective Orders. Upon On motion by a party or byr the person from whom discovery is sought,

accompanied by a certification that the movant has

in good faith conferred or attempted to confer with

Ha other affected parties in an effort to resolve the
dispute without court action, and for good eause

eshewn,- the court in whieh where the action is

pending e- - and alternatively, on matters relating

to a deposition, also the court in the district

where the deposition is- te will be taken = may for

F good cause shown or on stipulation of the parties,

make any order whieh that justice requires to

protect a party or person from annoyance,

embarrassment, oppression, or undue burden or

expense, including one or more of the following:

(IgA) that precluding the disclosure or discovery

not be had;

L (2-B) that specifying conditions, including time and

place, for the disclosure or discovery may be

had only on opecified teems and conditions,

including a designation of time or place;

(&C) that the discovery may be had only by
prescribing a discovery method ef

fdiseevery other than that selected by the

party seeking discovery;

(4D) that excluding certain matters not be inquired

Linto, or that limiting the scope of the
disclosure or discovery be limited to certain

F matters;
W(-E) designating the persons who may be present

while that the discovery is be conducted with
l i no one prcseont exeeptpersen3 designated by

K 3



(MF) that a deposition, after being seal]d,

directing that a sealed deposition be opened

only by erdor _f the upon court order;

(GAG) ordering that a trade secret or other

confidential research, development, or

commercial Information not be revealed or be

revealed only in a designated way; or

(&H) directing that the parties simultaneously file

specified documents or information enclosed in

sealed envelopes_, to be opened as directed-by

the court' directs."

(2) If the a motion for a protective order is

wholly or 'partly denied in whole or in part,

the court may, on sceh just terms a-d

cnditions as arc just, order that any party

or ether person provide or permit discovery or

disclosure. The provisione of Rule 37(a) (4)

appl _es to the award of expenses incurred in

relation to the motion.

(3) (A) The court may modify or dissolve a

protective order on motion made by a party, a

person bound by the order, or a person who has

been allowed to intervene to seek modification

or dissolution.

(B) In ruling on a motion to dissolve or

modify a protective order, the court must

consider, among other matters. the following:

(i) the extent of reliance on the order;

(ii) the public and private interests affected

by the order, including any risk to

public health or safety;

(iii) the movant's consent to submit to the

terms of the order; F
(iv) the reasons for entering the order, and

4
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any new information that bears on the

order; and

L Lv) the burden that the order imposes on
persons seeking information relevant to

other litigation.

PWI

r
L

Li

Li

Li
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Advisory Committee Note r
Subdivisions (1) and (2) are revised to conform to the style L

conventions adopted for simplifying the present rules. No change
in meaning is intended by these style changes.

Subdivision (1) also is amended to confirm the common practice
of entering a protective order on stipulation of the parties.
Stipulated orders can provide a valuable means of facilitating
discovery without frequent requests for action by the court,
particularly in actions that involve intensive discovery. If a
stipulated protective order thwarts important interests, relief may
be sought by a motion to modify or dissolve the order under
subdivision (3). Subdivision (1), as all of Rule 26(c), deals only
with discovery protective orders. It does not address any other
form of order that limits access to court proceedings or materials
submitted to a court.

Subdivision (3) is added to the rule to dispel any doubt
whether the power to enter a protective order includes power to V
modify or vacate the order. The power is made explicit, and
includes orders entered by stipulation of the parties as well as
orders entered after adversary contest. The power to modify or
dissolve should be exercised after careful consideration of the
conflicting policies that shape protective orders. Protective
orders serve vitally important interests by ensuring that privacy L
is invaded by discovery only to the extent required by the needs of
litigation. Protective orders entered by agreement of the parties
also can serve the important need to facilitate discovery without
requiring repeated court rulings. A blanket protective order may
encourage the exchange of information that a court would not order
produced, or would order produced only under a protective order.
Parties who rely on protective orders in these circumstances should
not risk automatic disclosure simply because the material was once
produced in discovery and someone else might want it. r

Modification of a protective order may be sought to increase
the level of protection afforded as well as to reduce it. Among
the grounds for increasing protection might be violation of the
order, enhanced appreciation of the extent to which discovery 2
threatens important interests in privacy, or the need of a nonparty
to protect interests that the parties have not adequately
protected. Li

Modification or dissolution of a protective order does not,
without more, ensure access to the once-protected information. If
discovery responses have been filed with the court, access follows
from a change of the protective order that permits access. If
discovery responses remain in the possession of the parties,
however, the absence of a protective order does not without more V
require that any party share the information with others.
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Despite the important interests served by protective orders,
concern has been expressed that protective orders can thwart other
interests that also are important. Two interests have drawnLI special attention. One is the interest in public access to
information that involves matters of public concern. Information

r about the conduct of government officials is frequently used tou illustrate an area of public concern. The most commonly offered
example focuses on information about dangerous products or
situations that have caused injury and may continue to cause injury
until the information is widely disseminated. The other interestLI involves the efficient conduct of related litigation, protecting
adversaries of a common party from the need to engage in costly
duplication of discovery efforts.

The first sentence of subparagraph (A) recognizes that a
motion to modify or dissolve a protective order may be made by a
party, a person bound by the order, or a person allowed to
intervene for this purpose. A motion to intervene for this purpose
need not meet the technical requirements of Rule 24. It is enough

C to show that the applicant has a sufficient interest to justify
L consideration of the motion. These provisions are supported by the

practice that has developed through a long line of decisions.

i Subparagraph (B) lists some of the matters that must be
considered on a motion to dissolve or modify a protective order.
The list is not all-inclusive; the factors that may enter the
decision are too varied even to be foreseen.

The most important form of reliance on a protective order is
the production of information that the court would not have ordered

L produced without the protective order. Often this reliance will
take the form of producing information under a blanket protective
order without raising the objection that the information is not
subject to disclosure or discovery. The information may be
protected by privilege or work-product doctrine, the outer limits
of Rule 26(b) (1), or other rules. Reliance also may take other
forms, including the court's own reliance on a protective order
less sweeping than an order that flatly prohibits discovery. If
the court would not have ordered discovery over proper objection,
it should not later defeat protection of information that need notLI have been produced at all. Reliance also deserves consideration in
other settings, but a finding that information is properly

C discoverable directs attention to the question of the terms - if
any - on which protection should continue.

The public and private interests affected by a protective
order include all of the myriad interests that weigh both for and
against discovery. The question whether to modify or dissolve a
protective order is, apart from the question of reliance, much the
same as the initial determination whether there is good cause toLI enter the order. An almost infinite variety of interests must be
weighed. The public and private interests in defeating protection

7
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.
may be great or- small, as may be the interests in preserving
protection. Special attention must be paid to a claim that
protection creates a risk to public health or safety. If a
protective order actually thwarts publication of information that
might help protect against injury to person or property,'only the
most compelling reasons, if any,,could justify protection. Claims in,
of commercial disadvantage' should be examined 'with particular care, L
and mere commercial embarrassment',deserves little concern. On the
other, hand[, it is proper to demand .a realistic showing that there
is atneed for, disclosure of protected information. Often there is
full opportunity to publicize a risk without, access to protected
discoverry information. Paradoxically', the cases thatL pose the most
realistic public risk also may be the cases that involve the r
greatest interests Kin privacy, such as a yet-to-be-proved claim L
that ,a partyi is- infected with a communicable disease.

J1, .!

Consent to ~submit to the. terms of a protective order may
provide, strong,%reason to modify ,the ,order. Submission to the terms
of the order 'shuld include submission t.o the jurisdiction of the
court to enforce the order. ; This factor will uoften overlap the V
fifth enumerated factor that considers theb interests of persons
seeking information relevant bto other litigation.,. Submission to
the protective order, however, does not establish an automatic
right,>to modification,. It may by better to`' leave to the court L
entertaini~ng related litigation the question whether information is
discoverable at all, the, balance between, the needs for discovery
and for privacy, and the terms of protection that may reconcile
these competing needs. These issues often are highly case-
specific, and the court that enteredd-the protective order may not
be in a good position to address them." '

lL

Submission to the protective order and the court's enforcement
jurisdiction also may justify disclosure to a state or federal F
agency. ,AJ public agency that has regulatory or enforcement L
jurisdiction often can compel production of the protected
information by, other means. ['The test of -modification, however,
does not turn on a determination whether the agency could compel
production. ' Rather than provokea'satellite litigation of' this
question, protection is provided by requiring the agency to submit
to the ,protectiye order and the court's enforcement jurisdiction.
If there is substantial doubt, whether the agency's submission is
binding, the court -may deny Jdisclosure. , One obvious source of
doubt would bet a freedom of information Iact'lthat does not clearly
exempt information uncovered by this process.

The role of the court in considering the reasons for entering
the protective order is affected by the distinction between
contested and stipulated orders. If the order was entered on
stipulation of the parties, the motion to 'modify or dissolve
requires the court to consider the reasons for protection for the
first time. All of the information thatbears on the order is new J
to the court and must be considered. If the order was entered

8



after argument, however, the court may justifiably focus attention
on information that was not considered in entering the order
initially.

A protective order does not of itself defeat discovery of the
protected information by independent discovery demands made in
independent litigation on the person who produced the information.
The question of protection must be resolved independently in each
action. At the same time, it may be more efficient to reap the
fruits of discovery already under way or completed without
undertaking duplicating discovery. The closer the factual
relationships between separate actions or potential actions, the
greater the reasons for modifying a protective order to allow
disclosure by the most efficient means>.)>

Assessment of the need for disclosure in support of related
litigation may require joint action by two courts. The court that
entered the protective order can determine most easily the
circumstances that justified the order and the extent of
justifiable reliance on the order. The court where related
litigation is pending can determine most easily the importance of
the information in that litigation, and often can determine most
accurately the balance between the interest in disclosure and the
interest in nondisclosure or further protection. The rule does not
attempt to prescribe procedures for cooperative action.

Special questions arise from the prospect of multiple related
actions brought at different times and in different courts. Great
inefficiencies can be avoided by establishing means of sharing
information. Informal means are frequently found by counsel, and
occasional efforts are made at establishing more formal means even
outside the framework of consolidated proceedings. There is not
yet sufficient experience to support adoption of formal rules
establishing - and regulating the terms of access to - litigation
support libraries, document depositories, depositions taken once
for many actions, or similar devices. To the extent that
consolidation devices may not prove equal to the task, however,
these questions will deserve attention in the future.

Rule 26(c) (3) applies only to the dissolution or modification
of protective orders entered by the court under subdivision (c) (1).
It does not address private agreements entered into by litigants
that are not submitted to the court for its approval. Nor does
Rule 26(c)(3) apply to motions seeking to vacate or modify final
judgments that occasionally contain restrictions on the disclosure
of specified information. Rules 59 and 60 govern such motions.

9
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I (A)(2): Rule 47(a)

The Committee decided not to proceed with the preliminary
L draft of proposed amendments to Civil Rule 47 that would have

entitled attorneys to participate in voir dire and orally examine
prospective jurors under reasonable court-imposed limits. Comments
from nearly 200 judges, lawyers, and legal organizations were
submitted and three public hearings were held 'on the proposed
amendments.

The amendments addressed a significant concern voiced by the
bar that some judges are doing an inadequate or perfunctory job of
questioning prospective jurors. Nearly 70% of trial judges
currently allow attorneys to supplement the judge's-questions to
prospective, jurors as contemplated under the proposed rule.' But
the judges' major objection to the proposals continued to be the
fear that - despite provisions' of the proposed rule granting
authority to impose reasonable limits - the loss of absolute
judicial control would lead to abuse. Other judges were concerned
that the proposal would lead to more appeals.

Adequate voir dire remains an important concern for the bar.
Twenty-five national and local bar and other legal associations
commented in favor of the proposed amendments. Some argued that a
trial lawyer is more knowledgeable of a particular case and in a
better position to ask pertinent questions of venire members than
is a trial judge. Contrary to the views of some judges, lawyers
also believed - with support by some juror studies - that
prospective jurors are more comfortable responding to lawyer
questioning rather' than questioning by a jduge whosel stature andLH office may intimidate them.

The Committee was not persuaded that pursuing the proposedL changes in the rules was the appropriate response to the range of
expressed concerns. Instead, the Committee urges study of the jury
selection process and exploration of voir dire methods at judicial
workshops and orientations for newly appointed judges,'including

L informed discussions with experienced trial lawyers and judges
regarding voir dire.

The Advisory Committee is of the strong view that the
rulemaking process operated as it was designed. The bench, bar,
and public expressed their views, and the Committee carefully

La reviewed each comment before reaching a decision. The Advisory
Committee is persuaded that training sponsored by the Federal
Judicial Center offers a good first step in bridging the gap
between the bench and bar on voir dire and in achieving methods ofLI jury selection that - while drawing upon local practice - are both
fair and efficient.

10
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Rule 47. Selectincg Selection of Jurors
(a) Examination ofExamininqaJurors. The court %xay shall permit4-

the parties or theiratternycs to conduct the voir dire
examination of prospective jurors or may itself conduct the
examination. But thecourtishall also permit the parties to
orally examine the prospective jurors to, supplement the
court's examination within reasonable limits of time, manner.
and subject matter, as the court determines in its discretion.
The court may terminate examination by a person who violates
those limits, or for other aoodcause. In, the lattor eovnt,
the court ,shall ,pormit,,tho parhtio3 ior their attornoyz 'toIulAmon t -t -amination bya cuch f urthor- iniry - ia 4m -
propor,,or shall itisoclf. 3ubmit to Itho-proopectivo jurorz euch to
additional gFc-tionFR0 tho p rtio-3]r ,hoirattornoya as itdAmpoerq, > 1,1;,>' 'Ia4, he!r;, pal a ,Stte

"AVlISORY CrOMITTEE'f TE

,Rulse 47 (a) in it s or pginalsnq and present form permits the coourt
to exclude the parties from Wdirect examination- oft prospective t
jurors. Although a recent survey shows that a majority of district
judges permit, party participation, theipower to exclude is often
exercised., See, :Shapard &'Jons,,, Survey Conicerning Voir Direm
(Federal.Judicial Center 14994). Couzrts that exclude thelparties
from directlj,4examination express two concerAs. iOre iis that, direct
participat~ion by the parties extends the time required to select a
jury. ~Thel6,1,s`cond is that counsel,-frequentilyseek to" use voir dire
not as a means of securing an, impartial jury but as the first stage
of adversarya strategy, attempting to&I establish rapports with
prospectiye jurors and influence, ,;their views of the case.

The concerns that led many courts, too undertake all' direct H
examination of prospective jurors have earned deference by long
tradition and widespread adherence. {At the same time, the number X
of federal judges that permit ,party, participation has grown
considerablyin recent years. TheH Federal, Judicial Center,,survey
shows that~ the total time devoted [to jury selection is virtually
the same ,regarqdless of the choice made in allocating responsibility
between court and counsel. Italso -shows that judges who epermit
party participation have found little difficulty in controlling
potential misuses of voir dire. This experience demonstrates that 17
the problems that have been perceived in some state-court systems Li
of party participation can be avoided by making cleiar the
discretionary power, of the district court to control the behavior
of the ,party or counsel. Theo ability to enable party participation
at low cost is of itself istrong reason to permit :pakty
participatFon. Theparties are thoroughly familiar with the, case
by the, start of trial. They are in the best position tot ]now the
juror'itfoQrmationthat bears on challenges for cause and peremptory
challenges, and to elicit it by jury questioning. In addition, the
opportunity to participate provides an appearance and reassurance 2
of fairness that has value in itself.

The strong direct case for permitting party participation is

11C
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L further supported by the emergence of constitutional limits that
circumscribe the use of peremptory challenges in both civil and
criminal cases. The controlling decisions begin with Batson v.

Li Kentucky, 476 U.S. 79 (1986) and continue through J.E.B. v,. Alabama
ex rel. T.B., 114 S.Ct. 1419 (1994). See also Purkett v. Elem, 115
S.Ct. 1769 (1995). Prospective jurors "have the right not to be
excluded summarily because of discriminatory and stereotypical
presumptions that reflect and reinforce patterns of historical
discrimination." J.E.B., 114 S.Ct. at 1428. These limits enhance

K the importance of searching voir dire examination to preserve the
value of peremptory challenges and buttress the role of challenges
for cause. When a peremptory challenge against a member of a
protected group is attacked, it can be difficult to distinguish
between group stereotypes and intuitive reactions to individual
members of the group as individuals. A stereotype-free explanation
can be advanced with more force as the level, of direct information

C provided by voir dire increases. As peremptory challenges become
less peremptory, moreover, it is increasingly important to ensure
that voir dire examination be as effective as possible inL supporting challenges for cause.

Fair opportunities to exercise peremptory and for-cause
challenges in this new setting require the assurance that the
parties can supplement the court's examination of prospective
jurors by direct questioning. The importance of party
participation in voir dire has been stressed by trial lawyers for
many years. They believe that just as discovery and other aspects
of pretrial preparation and trial, voir dire is better accomplished
through the adversary process. The lawyers know the case better
than the judge can, and are better able to frame questions thatr will support challenges for cause or informed use of peremptory

L challenges. Many also believe that prospective jurors are
intimidated by judges, and are more likely to admit potential-bias

rl ~ or prejudgment under questioning by the parties.
LI Party examination need not mean prolonged voir dire, nor

subtle or brazen efforts to argue the case before trial. The court
can undertake the initial examination of prospective jurors,
restricting the parties to supplemental questioning controlled by
direct time limits. Effective control can be exercised by the
court in setting reasonable limits on the manner and subject-matter
of the examination. Lawyers will not be allowed to advance

Li arguments in the guise of questions, to seek committed responses to
hypothetical descriptions of the case, to assert propositions of
law, to intimidate or ingratiate, or otherwise to turn the
opportunity to seek information about prospective jurors into
improper adversary strategies. The district court has ample power
to control the time, manner, and subject matter of party
examination. The process of determining the limits continues

is throughout the course of each party's examination, and includes the
power to terminate further examination by a person that has misused
or abused the right of examination. Among other grounds,ci termination may be warranted not only by conduct that may impair
the trial jury's impartiality but also by questioning that is

L 12
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repetitious, confusing, or prolonged, or that threatens L
inappropriate invasion of the prospective jurors' privacy. The
determination to set limits or to terminate examination is confided
to the broad discretion of the district court. Only a clear abuse C
of this discretion - usually, in conjunction with, a clearly
inadequate examinat-ionby the court r 4could justify reversal of an
otherwiseproper jury verdict,.,'

The, voir 'dire process can'be furtherenhanced by use of jury
questionnaires ~,Ito elicit routine information before:' voir dire
begins. Questionnaires can save ,much time,' and may improve in many
ways ,the development, of jimportant information about prospective
jurors.., Potentialjvrprs, dare protected' against the embarrassment
of public, examination. A prospective juror may be more,, willing to r
reveali potentially embarrassing information in responding to a aJ
questionnaireethan in answerling ,ja question in open ,ourt,. Written
answers,, to a questionnaire alsoj4 may avoid the risk that answers
give~n ,in ,[the jpresence ofother prospective, jurors may contaminate L
a large group ' -l

,Questionnaires are not required by Rule 47(a), but should be
seriously considered. At the same time, it is' important to guard
againsttl the, temptation to extend questionnaires beyond the limits L
neededu .to support challenges for cause and fair use of peremptory
challenges, 'Just, as voir dire examination, questionnairesclitcan be 7
used in' an attempt to select a favorable jury, not an impartial tV
one. Prospective jurors must be protected against unwarranted
invasin s ofprivaqy; the, duty of jury service does not support
casual ,,inquiry into such matters 'as, religious preferienc'es, l'
politicall, views, or reading, recreational, and television habits.
Indeed lthe list of topics that might be of interest to a party bent
on manipulatilng the selection of a favorable jury through the ruse
of so0phlsticated social-sciencei profiles and personality
evalu ipns is virtually endless. Selection of an impartial jury
requires suppression of, such inquiries, not encouragement. UiThe
court's guide, must be- the needs of impartiality, notrI party L
advantage.
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L It. ACTION ITEMS

A. Rules Transmitted for Judicial Conference ApprovalLJ Rules 9(h), 48

.1. Synopsis of proposed amendments

Lo This brief synopsis will be followed by a separate
introduction for each of Rules 9(h) and 48.

These proposed amendments of Rules 9(h) and 48 were published
for comment in September, 1995. They are now submitted with a
recommendation that they be transmitted to the Judicial ConferenceL for approval in the form in which they were published.

The Rule 9(h) amendment resolves a possible ambiguity by
including nonadmiralty claims in an admiralty action within theL interlocutory appeal provisions of 28 U.S.C. § 1292(a)(3).

The Rule 48 amendment restores the 12-person civil jury, but
L without alternates and with the continuing right of the parties to

stipulate to smaller juries down to a floor of six.

L (a) Rule 9(h)

28 U.S.C. § 1292(a)(3) provides for interlocutory appeals in
"admiralty cases." Rule 9(h) now provides that "admiralty cases"
in this statute "shall be construed to mean admiralty and maritime
claims within the meaning of this subdivision (h)." Because an
admiralty case may include nonadmiralty claims, this language is

L not easily applied when a district court disposes of a nonadmiralty
claim advanced in an admiralty case by an order that otherwise fits
the requirements of § 1292 (a) (3). The amendment resolves the
question by allowing an appeal without regard to whether the order
disposes of an admiralty claim or a nonadmiralty claim.

I (b) Rule 48
The proposed amendment of Rule 48 would restore the 12-person

jury, albeit without alternates. The Committee weighed the
Ld following benefits of the proposal. First, a 12-person jury would

significantly increase the statistical probability of including a
more diverse cross-section of the community than a smaller jury,F- and, in particular, would include greater minority representation.
For example, a 12-person jury is one and one-half times as likely
to include at least one member of a minority constituting 10% of
the population than is a 6-person jury. An empirical study has

X shown minorities represented on 12-person juries 82% of the time
and on 6-person juries only 32% of the time. Second, a 12-person
jury has a greater capacity for recalling all facts and argumentsL presented at trial. Third, a larger jury would be less likely to
be dominated by a single aggressive juror and less likely to reach
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an aberrant decision. Fourth, recent studies have challenged the 7
data relied on by the courts when they originally decided to reduce
jury size in the early 1970s,. Fifth, few magistrate judges lack
access to 12-person jury courtrooms within reasonable proximity to
their chambers. Sixth, although the added costs are not
insignificant, the increase would be less than 13% of the funds
allocated to pay for jurors' expenses, and only one-third of one
percent of the judiciary's overall !$3 billion budget.

Two objections to the proposal were elicited during the public
comment period.+> First, the present flexibilitybin the rule, which
allows, but does not require, a, judge to seat Na jury of fewer than
12 persons, has been working well, and the, proposed change is 7
unnecesssary. Second, incurring added costs -to pay the expenses of L
additional venire members and courtrooms would be unwise,
especially in these times of financial restraints.

After discussing the, comments, -the,,,, Committee voted to
recommend that the proposed amendments to Rule 48 be submitted to
the Standing Committee. IThe Committee found particularly helpful
the article written by Chief Judge Richard S. Arnold, which reviews Li
the long history and extols the virtues of a 12-person jury. 22
Hofstra L. Rev. 1 (1993). In the end, the Committee was persuaded 7
that the jury function lies at the heart of the Article III courts; Li
that it is vital that we regain the benefits of 12-person juries,
restoring a tradition adhered to for hundreds of years. r

L1
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(2) Text of Proposed Amendments, GAP Report, and Summary of
Comments Relating to Particular Rules:

L Rule 9. Pleading Special Matters
* * *

(h) Admiralty and Maritime Claims. A pleading or count setting

forth a claim for relief within the admiralty and maritime
jurisdiction that is also within the jurisdiction of the
district court on some other ground may contain a statement
identifying the claim as an admiralty or maritime claim for
the purposes of Rules 14(c), 38(e), 82, and the Supplemental
Rules for Certain Admiralty and Maritime Claims. If the claim
is cognizable bonly in admiralty, it is an admiralty or
maritime claim for those purposes whether so identified or
not. The amendment of a pleading to add or withdraw an

i, identifying statement is governed by the principles of Rule
15. Tho refore n c, in Titl 28, U.S.C. i 1292 (a) (a), to

L admiralty cazo shall be construed to mean admiralty and
maritimeo laim swithin the meaning of this subdivision (h) AfT case that includes an admiralty or maritime claim within this
subdivision is an admiralty case within 28 U.S.C. §

L 1292(a)(3).
ADVISORY COMMITTEE NOTE

Section 1292(a) (3) of the Judicial Code provides for appeal
from "[ilnterlocutory decrees of * * * district courts * * *Li determining the rights and liabilities of the parties to admiralty
cases in which appeals from final decrees are allowed."

Rule 9(h) was added in 1966 with the unification of civil and
L admiralty procedure. Civil Rule 73(h) was amended at the same time

to provide that the § 1292(a) (3) reference "to admiralty cases
shall be construed to mean admiralty and maritime claims within the
meaning of Rule 9 (h) ." This provision was transferred to Rule 9 (h)L when the Appellate Rules were adopted.

A single case can include both admiralty or maritime claims
and nonadmiralty claims or parties. This combination reveals an

L ambiguity in the statement in present Rule 9(h) that an admiralty
"claim" is an admiralty "case." An order "determining the rights
and liabilities of the parties" within the meaning of § 1292 (a) (3)l may resolve only a nonadmiralty claim, or may simultaneously
resolve interdependent admiralty and nonadmiralty claims. Can
appeal be taken as to the nonadmiralty matter, because it is partLi of a case that includes an admiralty claim, or is appeal limited tothe admiralty claim?
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The courts of appeals have not achieved full uniformity in K
applying the § 1292(a) (3) requirement that an order "determin~el
the rights and liabilities of the parties." It is common to assert
that the statute should be construed -narrowly, under the general Be,
policy that exceptions to the final judgment rule should be
construed narrowly. This policy,,would suggestthat the ambiguity
should be resolved by limiting the interlocutory appealright to
orders that determine the rights and liabilities of the parties to
an admiralty claim.,

A broader view is chosen by this amendment fortwo reasons.
The statutit& applies to admiralty "cases,"" and may itself provide
for appeal from ,an-order that, disposes of, a zionadmiralty claim that
is joined in a single case with an admiralty claim. Although a 7
rule of court may' help to clarify and implement a statutory'grant
ofjurijsdiction,,k, the line is not alwaysclear between, permissible
implementation and impermissible withdrawal of jurisdiction. In
additiona, 'so long as an order truly disposes of the rights and
liabilitiesl, of the partiies within the meaning of § 1292 (a) (3), it
may prove important to permit appeal as to the nonadmiralty claim.
Disposition of the nonadmiralty claim, for example, may make it7
unnecessary ptoconsider, the admiralty claim and have, the same
effect on the case and parties as disposition of the admiralty
claim. Or the admiralty 'and' nonadmiralty -claims may be
interdependent. An illustration is provided by Roco Carriersl, Ltd.
v. M/V Nurnberg Express, 899 F.2d 1292 (2d Cir. 1990). Claims for
losses of ocean shipments were made against two defendants, one
subject tto admiralty jurisdiction and the other not. Summary
judgment was granted in favor of the admiralty defendant and
against the nonadmiralty defendant. The nonadmiralty defendant's
appeal was accepted, with the explanation that the determination of
its liability was "integrally'linked with the determination of non- i
liability" of the admiralty defendant, and that "section 1292 (a) (3)
is not limited to admiralty claims; 'instead, it refers to admiralty m

cases.' 899-F.21 at 1297. The advantages of permitting appeal'by,
the nonadmiralty defendant would be particularly clear if the
plaintiff had 'appealed the summary judgment in favor of the
admiralty defendant.

It must be emphasized that this amendment does not rest on any
particular assumptions -as to the meaning of the '§ 1292(a) (3)
provision that limits interlocutory appeal to orders'that determine f
the rights and' liabilities'of the parties. It simplyireflects the L
conclusion that so long as the case'ihvolves an admiralty claim and
an order otherwise meets statutory requirements, the opportunity to
appeal should not turn on'the circumstance that the order does - or l
does not - dispose of an admiralty claim., No attempt is made to
invoke the authority conferred by 28 U.S.C. § 1292(e) to provide by
rule for appeal of an interlocutory decision that is not otherwise
provided for by other subsections of § 1292.

GAP REPORT ON RULE 9(h) 7
L

No changes have been made in the published proposal.
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Summary of Comments: Rule 9(h)

95-CV-156: Robert J. Zapf. Esq., for the Practice and Procedure
Committee, U.S. Maritime Law Assn.: Fully supports the proposal.
"[I]nterlocutory appeals in admiralty cases are very useful, even
if rare." Nonmaritime claims, such as environmental claims, should
be included.
95-CV-193: Carolyn B. Witherspoon, Esq.. for the Federal
Legislation and Procedures Committee, Arkansas Bar Assn.: The
Committee had no objections.
95-CV-274: Kent S. Hofmeister, Esa., for Federal Bar Assn. by Mark
D. Laponsky, Esq., Chair of Labor Section: Congress should study
the desirability of § 1292(a) (3) and interlocutory appeals in
general. But so long as § 1292(a) (3) persists, the right to appeal
should extend to nonadmiralty matters included in an admiralty
case. The proposal is endorsed.

Testimony on Rule 9(h)
George J. Koelzer, Esa. December 15: Tr at 107: "Proposed Rule 9(h)
* * * is one I suppose everybody endorses."

18



H

i,~~~~~~~~~~~~~~~~~~~~~~~ I

I

I

beat

F

7L

I
I



L

Rule 48. Number of Jurors - Participation in Verdict

The court shall seat a jury of not fewer than six and net mere
.t-he twelve members. an4-aAll jurors shall participate in the
verdict unless excused from service by th c~curt pursuant to under
Rule 47(c). Unless the parties etherwise stipulate otherwise, (1)

L the verdict shall be unanimous, and (2) no verdict shall may be
taken from a jury reduced in size to of fewer than six members.

Advisory Committee Note

Rule 48 was amended in 1991 to reflect the conclusion that it
had been "rendered obsolete by the adoption in many districts of

KT local rules establishing six as the standard size for a civil
jury." Six-person jury local rules were upheld by the Supreme
Court in Colgrove v. Battin, 413 U.S. 149 (1973). The Court
concluded that the Seventh Amendment permits six-person juries, and
that the local rules were not inconsistent with Rule 48 as it then
stood.

Rule 48 is now amended to restore the core of the twelve-
member body that has constituted the definition of a civil jury for
centuries. Local rules setting smaller jury sizes are invalid
because inconsistent with Rule 48.

The rulings that the Seventh Amendment permits six-member
juries, and that former Rule 48 permitted local rules establishing
six-member juries, do not speak to the question whether six-member
juries are desirable. Much has been learned since 1973 about the
advantages of twelve-member juries. Twelve-member juries

L substantially increase the representative quality of most juries,
greatly improving the probability that most juries will include
members of minority groups. The sociological and psychological
dynamics of jury deliberation also are strongly influenced by jury
size. Members of a twelve-person jury are less easily dominated by
an aggressive juror, better able to recall the evidence, more
likely to rise above the biases and prejudices of individual
members, and enriched by a broader base of community experience.
The wisdom enshrined in the twelve-member tradition is increasingly
demonstrated by contemporary social science.

Although the core of the twelve-member jury is restored, the
other effects of the 1991 amendments remain unchanged. Alternate

L jurors are not provided. The jury includes twelve members at the
beginning of trial, but may be reduced to fewer members if some are
excused under Rule 47 (c). A jury may be reduced to fewer than sixVT nmembers, however, only if the parties stipulate to a lower number

L ~before the verdict is returned.

p Careful management of jury arrays can help reduce the
L incremental costs associated with the return to twelve-member

juries.
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Sylistic changes have been made.

GAP Report on Rule 48

No changes have been made in Rule 48 as published.
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L Rule 48
Prepublication Comments

(The prepublication comments are presented in the order of theL set presented to the Committee on Rules of Practice and Procedure
for the July, 1995 meeting.)
Hon. William T. Moore, Jr.: As practicing lawyer and newly
appointed judge, has had no difficulties with Rule 48, and
recommends that it not be changed.
Hon. John F. Nangle: In practice, 7- and 8-member juries are used
due to the elimination of alternates. In 21 years on the bench has

L~. never had a hung jury. Are majority verdicts being considered?
Why ask for trouble? Do not adopt the proposal.
Hon. Morey L. Sear: The Rule 47 proposal is very bad. "[T] heL proposal to go back to 12 person juries is equally bad."
Hon. J. Clifford Wallace: The Judicial Council of the Ninth Circuit
unanimously opposes the Rule 48 proposal. Experiences with smaller
juries generally have been positive, and there are no compelling
reasons to empanel larger juries for all cases.
Hon. Ann C. Williams: The Court Administration and Case Management
Committee unanimously declined to endorse the proposal. TheL present rule provides flexibility, allowing 12-person juries when
the complexity of the'case warrants. Mandating 12-person juries
for all cases would require citizens to spend more time in the
judicial process inr cases where that may not be necessary.
Education of judges regarding jury size in particular cases is a
better alternative. And some court facilities are not equipped for
12-person 3uries.
Hon. Joseph E. Stevens, Jr.: In complete accord with Judge Nangle.
Would prefer to eliminate civil juries. Barring any such radical
departure, 6g- or.>8-person juries are economical and expeditious.
They should not be abandoned.
Hon. Claude M. Hilton: There are no problems with the 6-person
civil jury, And no reason to consider any changes.
Hon. John A. MacKenziet: "In 28 years on this bench, I have never
felt the jury size had produced a bad verdict." We now routinely
seat 8 jurors.
Hon. James M. Rosenbaum: Writes as chair of the Court Design Guide
Subcommittee of the Judicial Conference Committee on Security,
Space and Flacilities. Present Design Guide standards contemplate
6- to 8-person juries for magistrate judges. The square foot costs

tL of court construction range from $150 to $250. There are 50 court
facilities in various stages of design and construction; all would
be affected by the proposed amendment. The Committee has and
offers no opinion on the advisability of the rules change.
Hon. Richard L. Williams: The need for a rule governing the number
of civil jurors is a mystery. "Please notify whatever group of the
federal judiciary concerned about this issue to table it in
perpetuity and move on to something that will be helpful."
Hon. Rebecca Beach Smith: Endorses her approval on Judge Williams'

7 ~letter.l
Anthony A. Alaimo: Concurs completely with the views expressed by
Judge John Nangle, noted above.
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Comments After Publication
95-CV-95: Hon. Stewart Dalzell: In E,.D.Pa., the cost of adding four
jurors at $50 to., $52 a day would be $261,000 a year. Never has
empaneled an 8-person jury without at least one black juror. If 8- i
person jurors were more unstable, we would expect longer
deliberations; in fact,_ there, seems to,a be, no difference in
deliberation; time, between 8-, and 12-person, juries'. (The same L
remarks have been 'appended to Judge Daizell's later letter, 95-CV-
109.)
95-CV-98,:, John Wissinq. Esq.: True community representation is not
possible with 6, jurors. "[L]uck,,;,,chance'ior bias * * * play a role
in the verdict because too few minds are at work." 12-person
j uries are better.,
95-CV--99: iHon. Edwin F. Hunter: W.D.La. initiated the' 6-7Lperson L
juryl. E~his,,sthould be left to thediscretion of,,,Ithe court,.
95-CV-l00:,Hon. Andrew W. BocTue: The Committee ,Note isll absolute
nonsenise. ", "'!I Ado not appreciate broad, igeneral comments such as L
you people made without any empirical studies whattsoever. " 6- or
7-person, juries are, easier to manage and save money.
95,-CV-l10i: Hon Stanwood R. Duval, Jr. :, Most judges "seat 8,Al or 9
jurors~lplll Batson, ensures, minority representations there is no
unf airnessl, 12 jincrqases the prospect of "one person who is
recalcitrant, obdurate, biased * $ *, therebyN increasing the
possibility of a mistrial." The number ,of .peremptoriies Iwould not i,
be 'increased,
95-C Vr-0:, Charles W. Daniels, Esq.: "It is hard to believe that
you are getting a fair cross section of the community ,wheh you have
on0y4,6 people, sitting in the jury ,box * * *.k"
95-CV-W; 107 iHon Martin L.C. Feldman: 12-person juries add' needless

timllpfihe' selction process and cost more. E.D.La. has long used
6-person juries which dispense quality justice and achieve
diversity.,,
95-CV-108: Hon. Robert B. Propst: Disagrees with the proposal. if
there is changer why not 8- or 9-person juries? And.lless than -
unanimousverdicts?
95-.CV-109: Hon. Stewart Dalzell: E.D.Pa. is in the process of
cfating nine courtrooms with jury, boxes that swill hold only 8
peopLer; the building cannot accommodate larger jury boxes and still
fit nine courtrooms in the available space. In addition, there are
existing ourtrooms in constant use for civil trials,i that seat
only 12; they would be unusable because of the need ' to seat F
alternates as well.
95-C-l10: 3Bertram W. Eisenberg, Esq.: The time and administrative
savings supposed 'to, follow reduction to 6-member juries "never
really panned out." It is good to return to 12,
95 CV-111: .Frank E. Tolbert, Esq.: It is good to return to the
common law jtradition of 12, even though ,6-person juries are "more V
prompt."
95-CV-112: Hon.- Jackson L. Kiser: 6-person juries have worked'
admiriably. Do not increase costs. If there is a strong leader on V
the jury, "that is the luck of the draw"; 11 others can be led as L
easily as 5 others.
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95-CV-113: Hon. Judith N. Keep, for the unanimous ludres of the
Southern District of California: Realistically, this will mean 11-
and 12-person juries in short cases, and 6- or 7-person juries in
long cases because of attrition in long cases. And there is no
hope of a cross-section in long cases in any event, since financial
and family hardships eliminate many groups of people. And
"tradition" is not a compelling concern when various states have
widely different practices.
95-CV-114: Hon. John W. Bissell: The "core" of the 12-person juryF will not be restored, because fewer will be left at verdict time in
protracted cases; 16 or 18 would be needed to have 12 to decide.
Costs would go up. And New Jersey has 6-person juries; defendants
would be encouraged to remove, expecting less risk of a substantial
plaintiff's verdict from a 12-person jury ("did the defense
insurance industry promote and/or endorse the proposed
amendment ?)
95-CV-115 Hon. Richard L. Williams: Present juries generally have
8 members. A 50% increase would increase the burden on citizens
called to serve. Sufficient representativeness is achieved by 8.
Larger juries will protract deliberations, and increase the number
of mistrials for failure to agree.
95-CV-118: Richard C. Watters, Esq.: "Rule 48 would be a positive
step inicivil jury trials."
95-CV-119: Richard A. Sayles, Esp.: "[J]uries of less than twelve,
especially of six, produce extreme results, one way or the other,
more often than juries of twelve."
95-CV-121: Hon. Michael A. Telesca: Increasing jury size will lead
to greater costs, particularly with jury-box sizes now often set at
eight. If the judge carefully selects the jury, 6 will not be
susceptible to domination, can accurately recall the evidence, and
can decide fairly.
95-CV-122: Allen L. Smith, Jr., Esq.: I participated in a Supreme

C Court case that questioned 6-person juries in 1972. I heartily
approve a return to 12. 12 are needed to provide "a desirable
experiential diversity needed in so much civil litigation."
95-CV-126: Daniel V. Flatten, Esq.: Favors the proposal.L95-CV-127: Daniel A. Ruley, Jr., Esq.: "My experience with six
person juries is that they lend themselves to control by one or two
dominant persons, something that seldom happened with twelver persons." (See also 95-CV-165.)

L 95-CV-128: Mike Milligan, Esq.: Favors the increase. It will make
it more difficult to exercise peremptory challenges in a
discriminatory manner.
95-CV-12'9: Hon. Charles P. Sifton: As chief judge of E.D.N.Y.,
currently constructing two new courthouses with 8-person jury boxes
in magistrate judges' courtrooms, objects to a proposal that will7 require redesign and increased expense.

L 95-CV-132h: Hon. Robert P. Propst: (See also 95-CV-108): The
Committee should consider less-than-unanimous verdicts. This may
be particularly desirable if a first trial has mistried for failure
to reach unanimous agreement.
95-CV-134l: Professor Michael H. Hoffheimer: It is good to return to
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12-member juries, but bad to allow them to be reduced to as few as L
6 at deliberation time. This will encourage court and attorneys to
tolerate significant attrition. 7
95-CV-137: Hon. Philip M. Pro: 12-member juries can be used now
where ,appropriate; juries of less and 8> or 9 are rare. And
magistrate, judges now conduct many civil jury- trials; their
courtrooms are not large enough for l2-personf jury boxes.
95-CV-139: Hon. Joseph M. Hood: Questions whether the additional
cost is warranted.
95-CV-140: Michael E. Oldham, Escr., and Heather, Fox Vickles,' Es'.C
l27person, juries ,"increase the representative, quality of[ most Ell
juries, fenhancing the probability of minority participation, and
improve the 'sociologic and psychological dynamics of jury
deliberat ions. - L
95-CV-141,: Brent W. Coon, Esq.: Supports the proposal.
95-CV-142: Hon. Alan A. McDonald: Smaller juries are more efficient m
and economical What data! show that largerjuries are more
representative?, Nor~ is there factual support for the assertion
thatthe sociological hand psychological dynamics are affected. All
that,,an bev said is that it is easier to hang a 12-person 'jury.
95-CV-143,: Hon. Fred Van Sickle: The amendment would increase L
costs, ;and aslmore of prospective jurors. It will increaseq the
risk of hung juries; parties rarely stipulate 'to nonunanimous
verdicrt's. 'It, will increase removal: from' state court to take
advantage of the unanimous 12-member jury requirement. The Chief
Judges of the Ninth Circuit have voted unanimous' opposition.
95-CV-145: Hbn. William 0. Bertelsman:, No strong opposition, but ,
most ci'ril j]uries now are 8 to 10. There is'no need for change.
95-CV-147: Hon. Peter C. Dorsey: Agrees with Judge Telesca, 95-CV-
121 above.
95-CV7149: Thomas D. Allen, Esa.: 12-member juries, with' a
unanimuity requirement provide "a greater probability of
correctness."'
95- CV-7f152: Richard W. Nichols, Esa.: California permits 9-3
verdicts; if federal courts use' 12-person' unanimous juries,
defendants will remove many more cases because this practice favors
them. p,,Diversity can be protected by effective use of the proposed
Rule 47(a) power to participate in voir dire, and by astute
observance of Batson. Jurors are morelikely to be influenced by
a lawyer on the jury than a loudmouth. Costs will be increased,
particularly in a state such as California where some jurors live
so far from court that they must be housed in hotels. It is better
to leave this matter for local rules that can respond to local
conditions. L
95-CV-1,54: Ira B. Grudberg, Esq.: Supports for the re'asons stated
in thecommentary.
95-CV-155: J. Houston Gordon, Esq.: 12-person juries' are more
representative and less likely to be dominated by one or two. The
verdict's are more acceptable to the public.
95-CV-159: Hon. B. Avant Edenfield: Vigorously opposed.- 12-person
juries are used at times now, but it is more orderly to use 8. L
Thereis no information showing 12-person juries are better. (Judge
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Edenfield renewed his comments in 95-CV-272.)
95-CV-160: Hon. Michael M. Mihm: 6-member juries work well. There

C are few complaints about lack of minority representation, and
verdicts do not "fall along minority lines." The social tinkering
represented by concern with the sociological and psychological
dynamics of jury deliberation "has no place within the Federal
Rules of Civil Procedure."
95-CV-162: J. Richard Caldwell, Jr., Escq.: 12-person juries
represent a meaningful cross-section. There is less risk that one
juror with a private agenda will dominate. There is no reason toL expect that significantly more time will be required.
95-CV-163: Hon. Prentice H. Marshall: Wholeheartedly approves.

(44 95-CV-164: Hon. Donald D. AlsoD: The -amendment at least should
provide for quotient [sic'for majority] verdicts if the jury is
unable to agree unanimously after a stated number of hours.
Minnesota state courts allow a 5/6 verdict after 6 hours ofL deliberation; the practice is successful.
95-CV-165,: Daniel A. Ruley, Jr.. Escq.: 6-person juries frequently
are controlled by one or two dominant persons, leading to higher
and lower' verdicts and, at times, verdicts contrary to the
evidence. These risks are reduced by 12-person juries. (See also
95-CV-127.)

1,ge 95-CV-166: Hon. Lucius D. Bunton: A survey of all 10 active judges
in W.D. Tex. shows 9 opposed to changing rule 48. None now use 12
jurors; most use 7 or 8. Minorities "are more than adequately
represented." An experiment with 3-person shadow juries showed
that in 80i of the cases the 3-person juries reached the same
result as the 6-person juries. An increase in numbers is
expensive.
95-CV-169: Hon. Gene E. Brooks: 12-person juries will bring
additional costs. Minority participation in the system will be
unchanged; only the numbers in particular trials will be affected.
Differences between 6 and 12 in sociological and psychological
dyn~amics should be statistically insignificant: "For the Committee
to base its preference upon psychological intangibles is wrong."
95-CV-172: Hon. Jerry Buchmeyer: The change "is also unnecessary.
Inuse 12>member juries in all my criminal and civil trials."
95-CV-173: Hon. Sam R. Cummings: Registers opposition.
95-CV-174: Hon. Virginia M. Morgan, for Federal Magistrate Judges
Assn.: Opposes. Magistrate judges presided at 17.26 of federalL civil jury trials in the year ending September 30, 1994. Jury
sizes now generally range from 7 to 9; they perform well. There
are no perceptible problems in including minority representatives.
The fear of domination by an aggressive juror has not been
demonstrated. Increased jury size will add to costs. And most
magistrate judges have courtrooms designed for smaller juries.
(The same statement has been given number 95-CV-202.)
95,-CV-180: Hon. Stewart Dalzell: See T also 95-CV-95, 109:
Supplementing earlier comments, adds that the architects have nowF stated that jury boxes could be expanded in the E.D.Pa. space
renovation project only by reducing the number of courtrooms, and
that there is no money to draft a contingency plan.
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95-CV-181: Hon. Thomas P. Griesa, for the unanimous iudges of
S.D.N.Y.: There is no significant benefit in returning to 12-person
juries. The change would increase cost and, lengthen the time
needed to select a jury. 6-, 8-, and 9-member juries -are as likely
to be representative of the community, and are nomore likely to be
dominated by a, single member,. ,(The same statement was forwarded by
Judge John F. Keenan and assigned number 95-CV-181.)
95-CV-183:,,Hon. Fred Bierv:; Experience with 6- and 12-member juries L)
in stateand federal courts has shown no observable difference.
Jury funds are stretched already.,
95-CV-184: Paul W. ,Mollica,;Esa.. for the Federal'Courts Committee LJ
of t~he Chicao, _lJCountil of Lawvers: Endorses 12-person juriesfbr
the reasons adanced by1 the Committee Note, -adding that, larger
juries may reduce, theincidence of Batson violations.
9,5-CV-185: Hon. Clarence A. Brinmer: I trycases to 7-person juries
"to save funds."12-person juries would be, "a waste of money." -

95-CV-185 Hon. Sam Sparks:1,6aperson jury verdicts parallel 121-
perso~n jury~verdicts ,T~he expense of jury trials As staggeringi ;
why double it?, ,
95-CV-187, Hon. lEdward C.'-Ii Pradolifor the 5th Circuit District Judges
Assn.: Al poJ~ll bof 194 1.isrlict ju dgess, in, the 5th Circuit produced,73 L
responses as of the date of writing. 63 oppose the proposal, while
10 favorlit.
95-CV-189: Hon. Barefoot Sanders: Normally uses 8 or 9-person
juries. p'Only speculation supports the proposal tolrevert to 12.
95-CV-190:, RobertL R. Sheldon, for the !Connecticut Trial Lawvyrs
Assn.:, Because attorner voir'hjdire takes time, expanding the jury
may hamper, efforts to provide attorney voir dire. 12-member juries
may lead to compromise verdicts because of the difficulty of
securing unanimity; the, proposal "1contains a strong bias against
t~he 'par~tyl, carrying the burden of proof - which means that the U
proposal would work, against ,plaintiffs jinicivil cases."
95-CV-193: Carolvyn ,, B. Witherspoon, Esq., for the Federal 7f
Leaisllation and Procedures Committee, Arkansas Bar Assn.: No U
Objection.
955-CV-198: Hon. J hn' D. Rainey: 12-person juries will result in
longer trials, and addjdelay for,iTllness, car troubles, or the like.
There will bemmore mistrials and moreexpense.
95-CV-200: Hon. Davi&dHittner: There is no need for a 12-person
Jurywhrefi a unanirousi51 rdictt is'required. It will add expense.
95-CV-203: Hon John F,. Nanqle: By eliminating alternates, we have
gone, to '7- or `8-7pprson juries. "The, idea of securing more
diversity with 12 iJs ridiculoqxs! Why not 14 or 16? * * * [Alre you
still goi;.ng,,to require !a unanimous verdict"?'
9,5-CV-206: Dean M.,Harris, Esa.. for Atlantic Richfield Co.: A 12-
person jury is more li]ey tolbe representative, and more likely to
render an impartialyverdict.
95-CV-214: KathleeniL. Blaner, Es .. for Litigation Section. D.C.
Bar:Thhe proposal l"should foster improved diversity among jury
m resulting, ino a jury, that is more representative of the
community."
95-CV-215: Hon. Terry C.,Kern: 12 jurors will increase costs, and
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L lead to a dramatic increase in mistrials. Requiring a unanimous
12-person verdict "would be a heavy burden for plaintiffs and would
skew the process dramatically in the defendant's favor."
95-CV-221: Norbert F. Bergholtz, Esa.t: 12-person juries will be as
representative of society as possible. And "[p]arties in * * *
high risk litigation deserve to have the issues decided by the
collective wisdom of a reasonable number of individuals."
95-CV-230: Gordon R. Broom, Esq., for Illinois Assn. of Defense
Trial Counsel: A 12-person jury is more representative, and less
susceptible of domination. But there should be discretion to addL alternate jurors for long trials.
95-CV-233: Roger D. -Huchey, Esq., for Wichita Bar Assn.: 12 jurors
increase the quality of jury discourse and may increase diversity.
But "a requirement of, unanimity in a 12-member jury * * * will
cause an increase in mistrials, and may increase the burden of
proof upon plaintiffs." Agreement of 10 jurors should be
sufficient to return a verdict.
95-CV-234: James A. Strain, Esq., for Seventh Cir. Bar Assn.: The
interests served by returning to 12-person juries "must be
juxtaposed to a civil justice system plagued with back-log." It is
not clear that a return to 12-person juries is desirable.
95-CV-238: Hon. Lawrence P. Zatkoff: So long as the verdict is

V unanimous, 12 are not better than 6. The proposal will be self-
t defeating, because with 12 jurors the parties will stipulate to

nonunanimous verdicts. It, is difficult to get enough jurors as it
is. Costs will soar. The time needed to empanel juries will
increase; delays from illness, tardiness,, and absenteeism will
increase. The total number of minorities serving will increase,
but not the proportion.

C1~1 ,95-CV-240: Hon. T.F. Gilrov Daly: The increase to 12 jurors "would
i,, unduly increase the cost of a trial to no useful purpose."

95-CV-245: Robert F. Wise, Jr., Esa., for Commercial and Federal
Litigation Section, N.Y. State Bar Assn.: Most civil juries now are
8- or 1,0-person juries. The proposal will increase the burdens
imposed by jury service at a time when efforts are, directed toreduce them. If 12-person juries really are better, the proposal
should require that 12 remain at deliberation time. Andthe belief
that 12, are better is suspect; much recent criticism has been
directed toward unanimous 12-person jury verdicts in criminal
cases. Minority participation is best ensured by developing

L representative jury-selection lists; the increase in the number of
particular juries that include any particular minority is not of
itself sufficient reason to increase jury size.' This would be aL stepbackward. I
95-CV-247: Don W. Martens, Esq.. for American Intellectual Property
Law Assn.: A 12-person jury "will better represent, thecommunity as
a whole and collectively bring a better cross-section of experience

X to the task of deciding * *.If
95-CV-248: Michael A. Pope, Esq., for Lawyers For Civil Justice:
History is strong. "Small juries are more prone to err than larger

L ones. * * * The importance of group dynamics in the jury setting
cannot be overstated." Concerns over finding jurors and costs are
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minimal. This is a sound proposal. L
95-CV-249: Hugh F. Young, Jr.. Executive Director, for the Product
Liability Defense Council: This is, "consistent with the finest
tradition of American jurisprudence..". L
95-CV-253: William B. Poff, 'Esa., for Executive Committee, Nat'.
Assn. of Railroad Trial Counsel: Approves.', F . ¢

95-CV-256:,AilHarrietLL. -Turnev, Esa., for State Bar' of, Arizona: i
Opposes qthe,,,proposal. To be sure, 12 members would ,increase
diversity in the,, makeup of the jury and the views expressed, and
make, it more, ,difficult,, for one person to dominate.j But 'the
requirement of unanimity makes it easier for one person to deadlock
the jury. And the added~,,cost its iqnot 'inslgnificanti. ii[,
95-CV-2,57: Brian T. Mahoni Esa. ',for Connecticut BarjAssn.:
Opposes. Experiencei inc ,,Connect iculI1 federal courts shows that
juries of 8 w ork well; the iproblemasfeared in the Committee Note
have lnot occirre,. There is no magic in lthe traditional 12.
95-CV-258: Hon. Robert N. Chatianv: It, is difficult~,kto know whether
12 jurors are better. Brut ng strong caseshoul-, be shown to
overcome, the, added,, icosts, 'includilngll the burdens itImposed by
summoning morepeople, for jury service and y taking longer to seat
a jury.
95-CV-267: Hon. A,., Joe Fish; tpsually uses a jury of more than 6,,
but fewer than l2e, depending on 'the1length, and, nature of the Pcase. 7
Therep is noq,,xneed to ,revert 'to 12 ,,-, the supporting arguments "are
rather nebulous and * i * insuffliiient' to overcome the known, and
very real, costs, * * *." ,
95-CV-269 JamesR. Jefferv, Esa.., for Ohio State Bar Assn. 'Bd. of
Governors: 9aCi not endorse the proposal, for fear, that 12 jurors
would reduce the likelihood of reaching a verdict. Any increase in
jury size should be suppleme~nted ,,by fallowing a 3/4, majority
verdict, requwiring ,agreement of at least 8 jurors in all cases.
95-CV-271: on., Paul A. Macnuson:: "To double, the number required
for' c"vil panpls would cripple stie system."
95-CV-273: PamelaiAnaanos Liapakis, Esq., for Association of Trial U
Lawyers of America; " [W],here there, is a requirement of unanimity,
twelve,-member juries tend to be a dumbersome mechanism which are
more likely to be sidetracked by ,a lIsingle intransigent or biased t}
juror * * *, Nor are six-member jurtes necessarily!destined to be
less, represe 4a~tiyet! of the community if there is adequate
opportunity faor voir dire." ,But therep is no reason to have a V
uniform national practi~ce.. The Committee should "draft a new rule LI

which would make the juiry size the same whether a litigant is in
state or federal court in any givenijurilsdiption" - conformity to
state jury practice. [It is not clear whether this proposal would L
include state ,majority-verdict rulesas well.],
95-CV-274: Ken S. Hofmeister, Esc.,;i forlFederalBar Assn. by Mark
D. Laponskv,,JE~s. !Chair, Labor1 LawSection:-, jThe jury system is as
close to participatory democracy as we get. The movement to
smaller, juries "may well be a cause 'of publilc dissatisfaction with
the operation 1, of the jury system." 1 jTwelve may be as large a jury F
as can be managed. The benefits of returning to the presumption of E

12 ''seem to faroutweigh, the costs.",
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95-CV-281: Hon. Dean Whipple: 13 years of trying cases with 12-
person juries in state court and 8 years with 6-person juries in
federal court show "no difference in jury verdicts." The Committee
Note arguments "appear to be result driven and an attempt to
perpetuate the myth that only juries made up of 12 people are
really juries." The dollar cost will increase, as will the time
needed to sit a jury.
95-CV-282: Steven R. Merican, for Development of the Law Committee,
Chicago Bar Assn.:,Our committee has been addressed by Dr. R. Scott
Tindale of Loyola University "regarding the dynamics of juror
interaction and jury decision-making in large and small groups."
The Committee voted unanimously to support the Rule 48 amendment.
95-CV-283: Terisa E. Chaw. Executive Director, National Emplovment
Lawyers Assn.: The Association is constituted by lawyers "who
primarily or exclusively represent individual employees in
employment-related matters." The 12-person jury amendment is
desirable, "providing [sic] that a less than unanimous jury could
return a verdict." Unanimity will prolong deliberations and
increase mistrials; mistrials are a problem for individual
litigants who lack the resources for retrials. "A jury system
which is less than unanimous will not engender an overwhelming
number of verdicts in favor of plaintiffs." Before adopting the
amendment, the Advisory Committee should study "whether the
unanimity requirement substantially affects the results of trials
compared to states which have 6-person juries."
95-CV-284: Michael W. Unger. Esa., for Court Rules & Administration
Comm., Minn. State Bar Assn.: If the costs can be borne, agrees
that "the quality of decision-making is improved by a larger jury."
But Minnesota has good experience with a rule permitting 5/6
verdict after 6 hours of deliberation; this should be considered,
to offset the increased risk of a hung jury with 12 jurors.
95-CV-289: Anthony C. Epstein. Esq., for D.C.Bar Section on Courts,
etc.: Supports. "The jury is, next to the ballot itself, the most
important civic institution in our democracy. Participation in
jury service is one [of] the most important opportunities and
obligations of citizenship." And jury service improves public
understanding of the judicial system, for the better.
95-CV-290: Reagan Wm. Simpson, Esq., for ABA Tort & Ins. Practice
Section: ABA Policy favors 12-person juries, but only if a 10/12
verdict is permitted.
95-CV-291: Hon. Joe Kendall: "[T]here is nothing magical about the
number twelve." Smaller juries save precious taxpayer money.
95-CV-295: Thomas F. Clauss, Jr.. for "certain members of the
Federal Rules Revision Subcommittee of the Pre-Trial Practice and
Discovery Committee of the Litigation Section of the ABA": Any
concerns about judicial economy "are far outweighed by (i) the
improved deliberative process which results from a slightly larger
jury and (ii) the need to increase the representative nature of
juries and, in particular, to increase the number of jurors who are
members of minority groups." The social science evidence relied
upon by the Supreme Court when it approved 6-person criminal and
civil juries has been shown wrong.
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95-CV-297: David K. Hardy, Esa.: We should return to a 12-person
jury. "The length and complexityof trials as well as the enormity
of the issues to be resolved more than justify the extra cost * *

95-CV-298: Hon. Ernest C. Torres: I have tried civil cases with
both 6,- and 12-person juries and seeno difference inthe quality
of decisions. Elimination of alternates has de facto increased
most civil juries to 8. Largerzjuries will increase the number of
hung juries andcompromise verdicts. Time and expense will be
increased. We should not change;,
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Testimony on Rule 48
Peter Hinton, Esqi., December 15: Tr. 29 to 49: The 12-person jury
proposal "is an analytically motivated trip to injustice" unless it
is coupled with provision for a nonunanimous verdict. Any increase
in the risk of hung juries tips the playing field in favor of
corporate defendants, because individual plaintiffs cannot afford
retrials. Attorney voir dire will help offset this risk, but not
enough. And by increasing the number of jurors, "you have
significantly increased the potential for an aberrant jury." "If
you had a nine-person majority and adequate peremptories, I would
be all for this."
Hon. Michael R. Hogan. December 15: Tr 49 to 63: 6-person juries
work. It is increasingly difficult to get citizens to serve as
jurors. Many courtrooms are built with 7- or 8-person jury boxes,
including our magistrate judge courtrooms. Although with trials by
consent before magistrate! judges 6-person juries could be made partof the consent process, this might reduce our ability to rely on
magistrate judge trials ",and we have relied on magistrate judgesextensively and successfully.'a
Dr. Judy Rothschild. December 15: Tr 63 to 87: (Dr. Rothschild's
background is described with her Rule 47(a) comments.) There arestray marks favorable to 12-person juries, but most of the
testimony focuses on the suggestion that if jury size is increased,
the number of peremptory challenges should be' increased
accordingly. ,
George J. Koelzer, Esq., December 15: Tr 98 to 113: Has never had
an experience, going well back into the days when 12-person juries
were used in civil cases as well as criminal, in which theinability to agree on a verdict could be ascribed to the size of
the jury. Law and centuries of experience show that a jury of 12
works quite well. It brings more experience and common sense to
the task,' and is more representative.
Robert Aitken. Esq., December 15- Tr 113 to 125: The shrinkage of
the jury is obvious. The number 12 was settled long ago, and'worked for centuries. If we can shrink to 6, why not 1? '
Robert B. Prinqle. Esq.. December 15: Tr 133 to 142: Has% practiced
both on the defense side and - increasingly, particularly inintellectual property cases - on the plaintiff side. Began with
the view that a large jury favors the defense, but now prefers itfor all sides. A larger jury gives a fair cross-section of the'community. It helps in technical cases to have an engineer or twoon the panel; there is a risk they will dominate a 6-person jury,
but less concern with a jury of 12. I do believe that juries arecapable of assessing technical issues, indeed at least as capable
as judges. They bring common sense, whatever the level of formal
education. There is no need to add alternates.
Elia Weinbach, Esq., December 15: Tr 142 to 151: There is a risk
that 12-person juries will 'result in more hung juries; the federal
judges who have made thins observation to me were, to be sure,appointed after 1978 (so have no experience with 12-person civil
juries).
Louise A. La Mothe. Esq.. December 15: Tr 153 to 168: While I was
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a member of the California State Judicial Council we had a study
done by the National Center for State courts on moving from 12- to
8-person juries. The, initial results caused the Council to lose
any, interest in the change. 12-person juries are more
representative, a matter of great importance in our increasingly
diverse society. And the influeniceof any single juror is reduced.
The perception of fairness is enhanced.'
Professor Charles }Weisselberq, December 15- Tr `168,, to 185:' The
return to 12-person juries is good. But it would be better to
provide o~r alternates1 to increase the prospect that there will be `7
12 jurors left to deliberate at the end of a long and complex L
trial. A, fair trial is more important than the' disappointment of
al~ternates Lwho are ,;,excused withouit deliberating' at thein end of
trial.
hon. K Duross Fitzpatrick, ,January,,,2,6: Tr 3 to 15: Always uses 12-
person juries .,, 4T1jey_'giviE avgood crvoss-section. The parties accept
the results betier than mighttbe w ith smaller juries. I regularly
chat, with the jurorsd afteir the lvperdict. They understand the
instructions. Judge Arnold has made irrefutable points in favor of
12-person juries,. Majority ,verdicts are not a good 'idea; "a hung
jury isnot always a bad,,,lidea;. "ql'n''l Fallout from the O.J. case has put l
people in a ipanic aboqpt jIijury trial, "I don't ,think'wer need to be
changing the, jury ,,system because of one case that',s tried in
California.,
John T. Marshall, Esa., January 26: Tr 15 to 21: Lawyers select a
jury much differently wheg itLlisellliisix, because, of concern that a a,
single juror can dominate, rn a way that is not likely with a jury
of ,12. I v Ie had two expeFriencee;when both sides agreed that a 6-
person jury came out, opposte from what we expected
Frank C. Jones. Esq.. Januarv 26&,: Tr. 22 to 31: There is a very
different dynamic with 12-perspn juries. One or two strong persons
can influence the outcome wit4hir6 person juries, but this is much
more difficult with 12. Ad ar12-person jury is more likely to be
truly representative of the commuinity.
Michael A., Pope, Esq. . January 26 Tr. 74 to 80: In Illinois we
have always Shad 12-person juries. "There is something about it
that -Iseems Lto work. * * *.Aid 4 does seem to bring out [the best in
people * * * . , Ad, hung juries lare extremely rare."
Kenneth Sherk, Escr., Januar 26: T~ r 80 to 86: Chair, Federal Rules
of Civil IProcedure Committ eeAme+ican College of Trial Lawyers.
We endorse ,the,12-person j ry 'lif 'for nolother reason than for the
representativeness factor, jus get-a better cross-section."
J. Richard ,Caldwell, Jr.,i~[Essa., lJlanuarv 26: Favors the proposal. r7
Magistrate" j'udges try civil qase Iin Mi.D.Fla. They can use an
empty courtroom1 with a 121-e1 er: jury box, or add a few chairs to
their own courtrooms. 'They,,worik perfectly well with a twelve-
member jury.' 1
John A. Chandler, Escx.. Januaryv26i: Tr 93 to 100: The rationale in
the Advisory Committee Notd' "supportp the proposal, "'to provide more
diversity and to avoid the I9 dd ~rerdict. *!-* * You get more aberrant
decisions with six-person juries * * *. I think predictability
helps lawyers and helps clisent assess cases." There are anecdotes
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suggesting that plaintiffs' lawyers tend to -choose the 6-person
jury state court in Fulton county, rather than the 12-person jury
superior court, because "they believe that they are more likely to
get a result that's outside of the box with a six-person jury."
Stephen M. Dorvee, Esq.. January 26: Tr 100 to 105: A 12-person
jury does bring a wide diversity of viewpoints. But it also "seesrl everything, hears everything, despite what some of my brethrenL thinks, understands everything. I'm not sure that's the case
with a six-person jury. * * * You want a greater collective
memory." They have a much more thorough view of the case.
Hon. Hayden W. Head, February 9: All but 2 of the judges of S.D.
Tex. oppose the return to 12-person juries. Their views are
largely based on cost, and the belief that they have seen adequateL and fair verdicts returned by smaller juries. A poll of the 5th
Circuit District Judges Association got 73 responses from 94
members. 63 oppose the proposal, while 10 support it. Again, the

CT feeling is that the proposal increases costs without real benefit.L Hon. Virginia M. Morgan, February 9: Tr 43 to 49. President,
Federal Magistrate Judges Association. There are concerns about
costs.
Hon. John F. Keenan, February 9: Tr 56 to 64: For all the judges,
S.D.N.Y. "There is no data or reliable information to support the
concept that 12-member juries achieve better results than 6, 8 or[C 10-person juries." We use 8-member juries; to do that, we have a
venire panel of 22. If we go to 12-member juries, the panel must
increase to 33 to offset increased losses. "This would increase
our annual expenses for jurors by 50 percent on the civil side, anLI expenditure which we view as totally unnecessary." In New York we
have great diversity, and our jury panels reflect that diversity

71 now. The value of jurors as emissaries for the judicial system is
well served by smaller juries.
Hon. John M. Roper, February 9: Tr. 64 to 80: Appearing for the
Economy Subcommittee, Budget Committee of the Judicial Conference.L This testimony is directed only to cost implications, not to the
wisdom of the proposal as a matter of procedure. (The chair of the
Budget Committee has vigorously supported a return to 12-person
juries as a matter of policy.) The cost of returning to 12-person
juries could go as high as $12,000,000. The more jurors you
select, the greater the pool, the greater the number of challenges
for cause, the greater the number of people who simply do not show
up, the greater the need to send marshals out to round up people,
and so on. There are also courtroom costs, both with respect to
retrofitting existing magistrate judge courtrooms with larger jury[L boxes and with respect to new court construction plans that
contemplated shared use of courtrooms in ways that permit
construction of some courtrooms for smaller juries, and others forL 12-person juries. Although parties can be told that they can have
a magistrate-judge trial only if they consent to a smaller jury,
this may reduce the frequency of consents to magistrate-judge
trials. Some defense firms believe there is a greater prospect ofL a hung jury with 12, and are willing to pay for it, whether or not
the perception is accurate.
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Al Cortese, Esa.. February 9: Tr 98 to 109: The National Chamber
Litigation Center supports the proposal.
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B. Rule 23 Transmitted for Publication

1. Introduction and Synopsis

Rule 23 has been before the Committee since March, 1991, when
the Judicial Conference approved a recommendation of the Ad Hoc
Committee on Asbestos Litigation by voting "to request its Standing
Committee on Rules of Practice and Procedure to direct the Advisory
Committee on Civil Rules to study whether Rule 23, F.R.C.P. be
amended to accommodate the demands of mass tort litigation." The

L Committee began with a draft that adopted many of the suggestions
made in 1986 by the American Bar Association Litigation Section.
This draft would have collapsed the categorical distinctions now
observed between subdivision (b) (1), (b) (2), and (b) (3) classes;
authorized the court to permit or deny opting out of any class
action; created an opt-in class provision; specifically governed
notice requirements for (b)(1) and (b)(2) classes; and made many
other changes, many of them independently significant.

The initial draft approach was recommended for publication but
then withdrawn for further study. At the request of the Committee,
the Federal Judicial Center undertook a study of class action files
for all cases terminated in a two-year period in four districts

__ where many class actions are filed. The Committee also continued
to study the rule, inviting experienced class action practitioners
to meet with the committee, holding a conference at the University
of Pennsylvania Law School, attending a symposium at Southern
Methodist University Law School, and participating in an Institute
of Judicial Administration symposium at New York University Law
School. Many lawyers and representatives of bar groups attended
the November, 1995, and April, 1996 meetings of the Committee, and
several spoke to the Committee. A substantially revised draft was
the focus of discussion during the later stages of this process.
This draft continued to include a large number of revisions, large,
medium, and small.

By spring, 1995, the Committee concluded that the work should
be divided into two segments. Attention would focus first on the
question whether a small number of relatively signficant changes
should be proposed. Only after disposing of those changes would
the Committee determine whether it was wise to consider and propose
additional changes.

The draft now proposed for publication focuses only on the
relatively small number of changes described below. Once the
Committee concluded that these changes should be proposed, itK further concluded that it would be unwise to add other changes.

L Careful consideration of the proposed changes in the remaining
steps of the Enabling Act process will demand close attention and
great effort. It is better not to diffuse attention across tooL many proposals.
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Subdivision (b)(3) is changed in several ways that emphasize
the distinction between class actions that aggregate small claims
and those that aggregate larger claims., Subparagraph (A) is added eq
to the illustrative list of matters pertinent to the predominance
and superiority findings. This factor emphasizes the practical
ability of individual class members topursue their claims without
class certification. It will confirm and encourage the use of
class actions tp ,enforce small claims that will not support
separate actions, subject to new subparagraph (F). At the same
time, it will encourage courts1 to reflect carefully on the
advantagesof, individual litigation before rushing to certify &.1i
classes - such,, as, mass tort d,,classes - that include claims, that
would support separate actions. Subparagraph (B3) is revised to
make it, clear l, that the court, should consider not only, solo
litigation but also aggregatin, alternatives to a proposed class
that do not involve "control" ,by individual class members. r

Subparagraph (C), is ,revised, among other things, to include the
maturity of,, related litigation as a factor bearing on
certification; this factor has loomed particularly large in the
early years off litigating dispersed mass torts. New subparagraph
(F) supports a comparison between the probable rielief to individual
class members and the costs and~,1 burdens of class litigation.,
Certification can be, denied if the costs to the parties and burdens
on the court of resolving the'merits -overshadow any probable relief
to individual class members.,

New subdivision (b) (4) authorizes certification of a (b) (3)
class for purposes of settlement. It requires that all of the
subdivision (,),prerequisites for class certification be met, and
that the predominanceand superiority requirements of (b)(3) also
be met. But it authorizes evaluation of these prerequisites and
requirements from, the perspective of settlement. A settlement
class may be certified even though the same class would! not be
certified for purposes of litigation. Although (b)(4) is set out
as a separate paragraph, the class is certified under (b) (3) and is
subject to the rights of notice and exclusion that apply to all
(b) (3) classes. Certification is permitted only on motion by
parties to a settlement agreement already reached. The separate
subdivision (e) requirements for notice of settlement and court
approval continue !to apply.

Subdivision (c) is amended by deleting the requirement that
the determination whether to certify a class be made "as soon as
practicable" after commencement of the action. The change to L
"when" practicable supports the common practice of deciding motions
to dismiss or for summary judgment before addressing the
certification question. The change also supports precertification.
efforts to settle and seek certification of a settlement class.

Subdivision, (e) is amended to confirm the common understanding
that a hearing must be held as part of the process of reviewing and
deciding whether to approve dismissal or compromise of a class
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action.

New subdivision (f) is added to provide a method of permissive
interlocutory appeal, in the sole discretion of the court of
appeals, from orders granting or denying class certification.

In reviewing the Rule 23 proposals, it would help to consider
the Minutes of the November, 1995 meeting and Draft Minutes of the
April, 1996 Advisory Committee meeting. These Minutes are the
final items in this Report.

(2) Text of Proposed Rule 23 and Note

Rule 23
* * *

(B) Class Actions Maintainable. An action may be maintained as a
class action if the prerequisites of subdivision (a) are
satisfied, and in addition: * * *
(3) the court finds that the questions of law or fact common

to the members of the class predominate over any
questions affecting only individual members, and that a
class action is superior to other available methods for
the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include:
(A) the practical ability of individual class members

to pursue their claims without class certification;
(AB) the interest of membrer of the el-a- in

individually controlling the prosecution or defense
ef class members' interests in maintaining or
defending separate actions;

(BC) the extents And nature, and maturity of any related
litigation conoerning the contarovrcy -- already
eemmenend by er against involving class members e-

(GD) the desirability or undesirability of concentrating
the litigation of the claims in the particular
forum;

(ME) the difficulties likely to be encountered in the
management of a class action; and

(F) whether the probable relief to individual class
members justifies the costs and burdens of class
litigation; or

(4) the parties to a settlement request certification under
subdivision (b) (3) for purposes of settlement, even
though the requirements of subdivision (b)(3) might not
be met for purposes of trial.

(c) Determination by Order Whether Class Action to be Maintained;
Notice; Judgment; Actions Conducted Partially as Class
Actions.
(1) As soeon - When practicable after the commencement of an

action brought as a class action, the court shall
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determine by order whether it is to be so maintained.

(e) Dismissal or Compromise. A class action shall not be dismissed
or compromised without hearing and the approval of the court,
aftd after notice of the proposed dismissal or compromise shall
be has been given to all members of the class in such manner
as the court directs. l

(f) Appeals. A court of appeals may in its discretion permit an
appeal from an order of a district court granting or denying
class action certification under this rule if application is
made to it within ten days' after entry of the order. An L'
appeal does not stay proceedings in the district court unless
the district Judge or the court of appeals so orders. C

ADVISORY COMlIiTTEE NOTE

Class action practice has flourished and matured under Rule 23
as it was amended in 1966. Subdivision (b) (1) continues to provide
a familiar anchor that secures the earlier and once-central roles
of class actions. Subdivision (b) (2) has cemented the role of LJ
class actions in enforcing a wide array of civil rights claims, and
subdivision (b)-(3) classes have become one of the central means of
aggregating large numbers of small claims that would'not support
individual litigation. The experience of more than three decades,
however, has shown ways in which Rule 23 can be improved. These
amendments may effect modest expansions in the availability of L

class actions in some settings, and modest restrictions in others.
New factors ,,are added to the-list of matters pertinent to
determining whether to certify a lclass under subdivision (b)(3).
Settlement problems are addressed,i both by -confirming the propriety
of settlement classes"> in subdivision (b) (4) Wand by making
explicit the need for a hearing as part of the subdivision (e)
approval procedure. The requirement in subdivision (c) (1) that the L
determination "whether to certify a class be made as soon as
practicable after commencement of an action is changed to require
that the determination be made when practicable; A new subdivision tl
(f) is added, establishing a discretionary interlocutory appeal
system for orders granting or denying class certification. Many of
these changes will bear on the use'of class actions as one of the
tools available to accomplish aggregation of tort claims. The
Advisory Committee debated extensively the question whether more
adventurous changes should be made to address the problems of
managing mass tort litigation, particularly the problems that arise L
when a common course of conduct causes injuries that are dispersed
in time and space. At the end, the Committee concluded that it is
too early to anticipate the lessons that will be learned from the
continuing andirapid development of practice in this' area.

At the request of the Advisory Committee, the Federal Judicial
Center undertook an empirical study designed to illuminate the
general use of class actions not only in settings that capture
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go. general attention but also in more routine settings. The study is
published as T.E. Willging, L.L. Hooper, and R.J. Niemic, An
Empirical Study of Class Actions in Four Federal District Courts:Final Report to the Advisory Committee on Civil Rules (1996). The
study provided much useful information that has helped shape these

C-11 amendments.

L Subdivision (b)(3). Subdivision (b)(3) has been amended in
several respects. Some of the changes are designed to redefine the
role of class adjudication in ways that sharpen the distinction
between the aggregation of individual claims that would support
individual adjudication and the aggregation of individual claims
that would not support individual adjudication. Current attempts
by courts and lawyers to adapt Rule 23 to address the problems that
arise from torts that injure many people are reflected in part in
some of these changes, but these attempts have not matured to a
point that would support comprehensive rulemaking.

The probability that a claim would support individual
litigation depends in part on the expected recovery. One of the
most important roles of certification under subdivision (b)(3) has
been to facilitate the enforcement of valid claims for small
amounts. '"The median individual class-member recovery figures
reported by the Federal Judicial Center study ranged from $315 to
$528. Thesen amounts are far below the level that would be required
to support individual litigation, unless perhaps in a small claims
court. This vital core, however, may branch into more troubling
settings. The mass tort cases may sweep into a class many members
whose individual claims would support individual litigation,
controlled by the class member. In such cases, denial of
certification or careful definition of the class may be essential
to protect these plaintiffs. As one example, a defective product
may have inflicted small property value losses on millions of
consumers, reflecting a small risk of serious injury, and also haver caused serious personal injuries to a relatively small number of
consumers. Class certification may be appropriate as to the
property damage claims, but not as to the personal injury claims.K More complicated variations of this problem may arise when
different persons suffer injuries that are similar in type but that
vary widely in extent. A single course of securities fraud, for
example, may inflict on many people injuries that could not support
individual litigation and at the same time inflict on a few people
or institutions injuries that could readily support individual
litigation. The victims who could afford to sue alone may be ideal
representatives if they are willing to represent a class, and may
be easily able to protect their interests in separate litigation if
a (b) (3) class is certified. If a (b) (1) or (b) (2) class were
certified, however, the court should consider the possibility of

Ad excluding these victims from the class definition.
Individual litigation may affect class certification in ar different way, by shaping the time when a substantial number of

individual decisions illuminate the nature of the class claims.
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Exploration of mass tort questions time and again led experienced
lawyers to offer the advice that it is better to defer class
litigation until there has been substantial experience'with actual
trials and decisions in individual actions. The need to wait until
a class of claims has become "mature" seems to apply peculiarly to
claims that involve highly uncertain facts that may come to be
better understood over time. New and developing law may make the L
fact uncertainty ev~en more daunting. A claim that a widely used
medical devicelhas caused serious' side, effectP, for example, -may
not be fully understood for many years after the'first injuries are
claimed. Pretmaturity cla~ss certification runs',, the' risk of L
mistaken decisioP, whetherfor 'or against the'class.' This risk may
be translated einto settlement terms th reflectthe uncertainty b

be'r'a s'l tl X s y* . i| ¢ a !, , yexa i g~ tr' oo uchfrom d~ferindant or acco~rding, ar ~too
little tote p'laint'if fs'.

These concerns underlie ,the ,changes made in the subdivision
(b) (3) list of matters pertinent to the findings whether the law a;
and fact questions common to' class members predominate over
individual questions and whether a class action ' is superior to
other available methods for the'fair and efficient adjudication of V
the controversy New factors are added to the list,, and some of
the original factors have been reformulated.

Subparagraph (A)4is new. The focus on the practical ability
of individual classl members to pursue their claims without class
certification can either encpurage or discourage class
certification. This factor, discourages - but does riot forbid -
class certification when individualclass members can practicably
pursue individual actions.' If individual class members cannot
practicably pursue individual actions, on the other hand, this
factor encourages' class certification. This encouragement may be
off set by new subparagraph (F) if ithe probable relief to individual
class members Uis too low;- to justify the burdens of classC
litigation.

Subparagraph (B), revised from former subparagraph (A),
complements new subparagraph (A). The practical ability of
individual' class members to'pursue individual actions is important ,1
when class members have significant interests in maintaining or
defending separate actions. These interests include such
fundamental matters as choice of forum; the timing of all events L
from filing to 'judgment;, selection of coparties and, adversaries;
the ability to'[gain choice of more favorable law to govern the
decision; control of litigation strategy; and litigation in a
singleprocdeeding that includes all issues of liability and remedy.
These interests may require'a finding that class adjudication is
not superior because it is,,.not as fair to class members, even
though it may be more efficient for the judicial system, in the
limited sense that fewer judicial resources are required. The
right to request exclusion from a (b)'(3)' class does not fully
protect these interests, particularly as to class members who'have
not yet retained individual ,counsel at the time of class notice.
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These interests of class members may be served by a variety of
alternatives that may not amount to individual control of separate
litigation. The alternatives to certification of the requested
class may be certification of a different class or smaller classes,
intervention in other pending actions, voluntary joinder, and
consolidation of individual actions - including transfer for
coordinated pretrial proceedings or transfer for consolidated
trial.

F The practical ability of individual class members to pursue
individual litigation and their interests'in maintaining separate
actions may come into conflict when there' is a significant risk
that the insurance and assets' of the defendants may not, be
sufficient to fully -satisfy--all claims, growing out, of a commoncourse of events. The plaintiffs who might win the'race'to secure
and enforce individual judgments have an interest that is served at
the cost of other plaintiffs whose interests are defeated by
exhaustion of the 'available assets. In these circumstances,
fairness and efficiency may require aggregation in a way that
marshals the assets for equitable distribution. This need may
justify certification under subdivision (b)(3), or in appropriate
cases under subdivision (b)(1). Bankruptcy'proceedings may prove
a superior alternative. The decision whether to certify a (b)(31),
cla'ss must rest on a judgment about the'practical realities that
may thwart realization of the abstract interests that point toward
separate'indiviLdual actions.

Factor (C), formerly factor (B), has been amended in several
respects. Other litigation can be considered so long as it is
related and involves class members; there is no need to determine
whether the other litigation somehow concernsL the same controversy.

i, The focus on other litigation "already commenced" is deleted,
permitting consideration of litigation without regard to the time
of filing in relation to the time of filing the class action. TheL more important change authorizes consideration of the "maturity" of
related litigation. In one dimension, maturity can reflect the
need to avoid interfering with the progress of related litigation
already well advanced toward trial and judgment. When multiple
claims arise out of dispersed events, however, maturity also
reflects the need to support class adjudication by experience
gained in completed litigation of several individual claims. If
the results of individual litigation begin to converge, class
adjudication may seem appropriate. Class adjudication may continue

C to be inappropriate, however, if individual litigation continues to
yield inconsistent results, or if individual litigation
demonstrates that knowledge has not yet advanced far enough to
support confident decision on a class basis.

L Subparagraph (F) has been added to subdivision (b) (3) to
effect a retrenchment in the use of class actions to aggregate
trivial individual claims. If the probable relief to individual
class members does not justify the costs and burdens of class
litigation, a class action is not a superior means of efficient
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adjudication. The near certainty that few or no individual claims
will be pursued for trivial relief, does not require class
certification. q

"The prospect of significant benefit to class members combines
with the'public values, of 'enforcing' legal norms to justify the
costs, ,burdens,,, and, coercive efects 'of class actions that
otherwise satisfy Rule 23', requirements. "If probable indvidual ,
relief is slight, however, the core justification of class
enforcement fails.

The value of probable individual relief ,must be' weighed
against the costs andp burdens' of, class-action proceedings. No
particular dollar figuire can be used, as a threshold. A smaller 7
figure is appropriate' if issues of liability can be quickly
resolved without "protracte ddiscovery or trial proceedings, the
cost~s of clas'syi notice are lbw, and the 'costs 'of administering and
distribut$..ng the award likewise are low. Higherfigures should be
demanded, "if the- legal, ~isse r complex or complex-,,proceedings

.S ,,, . I , I , ' , , 'I I> j, 11 I , I 1 ' d h

will be 'required to reslve the merits, identification of class
members 'and notice wil l (pro co tly, and distribution of the award
w'ill be expensive. Often 'it will be difficult 'to measure these
matters at cf an action, when individually
~gnifcn'eif &4 t edemanded,'and the costs ~of clas-s 7l

proceedings, cannot b elsi mated with any ,confdence. The
opportunity to decertify-later should not, weak en' this threshold
inquiry. At the same time decertification shquld"be considered 7
whenever the fac torsqtha~t seemed to .justify an initial class U
certification are disprovedas the action ~is morie fully developed'.

Subdivssion (b) (4). iSubdivi'sion (b) (4) is newK It permits
certification of a class under bdivision `(b) (3), for settlement Fl
purposes, even thoughthe0'.ame class might not' be certified for
trial. Many ct @ts Lave"- adopted le praccide reflected in this new
provision, some very irecnI d ecsionp have stated' that 'a class
cannot be cbrtified "fol7' eA>t purposes unless the same class
would be certified for til prses. This' amendment is designed
to resolveti newly pxn disgenet

Although subdivision(,'(b),(4)' is formal~ly separate, any class
certified under its 'terms 1s a f,,(b1)(3) class with all the incidents
of a (b) (J) class, ilncludin" the subdivi sion (c) (2) rights to
notice and to request exclusion fzlom the class. Subdivision (b) (4)
does not speak to the questi-on whether'a settlement class may be
certified under subdivisi6ns '(b)i( l) or (b)'(2). As'with all parts
of subdivision- (b), all of'the prerequisites of subdivision' (a),
must be satisfied, to lsupport certification of' a (b)'(4) settlement
class. In addition, the predomin nce and superiority requirements
of subdivision (b) (3) muslt be sati sfied. Subdivision (b-) (4) serves
only to make it clear that i'mpjementation of the factors that
control certification ?f (b) (3) class is affected by the many
differences between set'tllmenxt .^and litigation of class claims or
defenses. Choice-ofl]aw ldiffi'culties, for examle may force
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certification of many subclasses, or even defeat any class
certification, if claims are to be litigated. Settlement can be
reached, however, on terms that surmount such difficulties. Many
other elements are affected as well. A single court may be able to
manage settlement when litigation would require resort to many
courts. - And, perhaps most important, settlement may prove far
superior to litigation in devising comprehensive solutions to
large-scale problems that defy ready disposition by traditional
adversary litigation. Important benefits may be provided for those
who, knowing of the class settlement and the opportunity to opt
out, prefer to participate in- the 'class' judgment and avoid the
costs of individual litigation. I

For all the potential benefitssettlement classes also pose
special risks. The court's Rule 23(e) obligation to review and
approve a class settlement commonly must surmount the informational
difficulties that arise when the major adversaries join forces as
proponents of their settlement agreement. Objectors frequently
appear to reduce these difficulties, but it may be difficult for
objectors to obtain the information required for a fully informed
challenge. The reassurance provided by official adjudication is
missing. These difficulties may'seem especially troubling if the
class would not have been certified for litigation, or was shaped
by a settlement agreement worked out even before the action was
filed.

These competing forces are reconciled by recognizing the
legitimacy of settlement classes but increasing the protections
afforded to class members. Certification of a settlement class
under (b)(4) is authorized only on request of parties !who have
reached a settlement. Certification is not authorized simply to
assist parties who are interested in exploring settlement, not even
when they represent that they are close to agreement and that clear
definition of a class would facilitate final agreement.
Certification before settlement might exert untoward pressure to
reach agreement, and might increase the risk that the certification
could be transformed into certification of a trial class without
adequate reconsideration. These protections cannot be circumvented
by attempting to certify a settlement class directly under
subdivision (b) (3) without regard to the limits imposed by (b) (4).

Notice and the right to opt out provide the central means of
protecting settlement class members under subdivision (b)(3), but
the court also must take particular care in applying some of Rule
23's requirements. As to notice, the Federal Judicial Center study
suggests that notices of settlement do not always provide the clear
and succinct information that must be provided to support
meaningful decisions whether to object to the settlement or - if
the class is certified under subdivision (b) (3) - whether to
request exclusion. One of the most important contributions a court
can make is to ensure that the notice fairly describes the
litigation and the terms of the settlement. Definition of the
class also must be approached with care, lest the attractions of
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settlement lead too easily to an over-broad definition. Particular
care should be taken to ensure that there are no disabling
conflicts of interests among-people who are urged to form a single
class,,. If the case presents facts or law that are unsettled and
that are likely to be litigated in individual actions, it may be
better to postpone any class certification until experience with
individual actions yields sufficient information to support a wise L
settlement and effective review of the settlement. H

Subdivisions Cc). *[The requirement, that the court determine f
whether Stow dcertify, a clas, s' as, soon as practicable afterL
commence ent of an action" is amended to provide for certification
"when practicable.

i aThe Federal Judicial Center study showed many cases in which
it was doubtful whether determination of the class-action question
was made' as soon, as practicable after commencement of the action.
This result occ, Ared even in districts,, with local rules requiring
determination wfthin a specified period. These practices may
ref lect the domirnc o racticability~ as, a pragmatic concept that
effectively as ranslated "as soon as" to mean "when."' The
amendment' 'make ns pach secuis (an~dsupport.s the, changes made
inh sulbdivision() (3) and' the ad'ition, of subdivision (b).(4).
S ignificnt prjmnary preparation may Ibe required in a (b) (3)
action, ~for e:amleto appraise' 'hle facto~rs identified in new or
amended subparagraphs (A), (B), (C), and (F). These and similar
inquiries ,,sh uld,, not be made under pressure of an early
certificat'ionrequirement. Certif ication, of a settlement class
under new subdivision (b) (4) cannot', happenuntil the parties have
reached , a settlement agreement, , and, there should not be- any
pressure to' ~reach settlement "las soon as practicable."o

,AmendmintL 'of the "as soon aas practicable"' requirement also
confirms the c'omrndii practice of ruling lon 1motions to dismiss or for
summary )ud'ment before the class cer ification decision. A few
courts have feaze that this useful pract ideis inconsistent with
the "as soon'Os practicable" requi rement.

Subdivision 4Ce). SubdivisionW'`I(e)Y is amended to confirm the
common practice of holding hearings, as! part of the process of
approving dismissal or compromise "of jal'class action. The judicial -

responsibility to the class is heavy. , The parties to the F

settlement cease to be adversari'es in presenting the settlement for
approval, nd objectors may find 'it difficult to command the
information or resources necessary fo 6r3 effective opposition. These
problems mad' be~ exacerbated when a proppsed settlement is presented
at, or close to Ithe beginning, of the action. A hearing should be
held to explore a proposed settllement even if the proponents seek 7
to waive the hearing and no objectors`have appeared.

Subdivision (if). This permissive interlocutory appeal
provision its adopted under the 'power conferred by 28 U.S.C. §
1292(e). Appeal from an order granting or denying class
certificationfis permitted in the sole discretion of the 'court of
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appeals. No other type of Rule 23 -order is covered by this
provision. It is designed on the model of § 1292(b), relying in

C many ways on the jurisprudence that has developed around § 1292(b)L to reduce the potential costs of interlocutory appeals. At the
same time, subdivision (f) departs from § 1292(b) in two
significant ways. It does not require that the district court
certify the certification ruling for appeal, although the district
court often can assist the parties and court of appeals by offering
advice on the desirability of appeal. And it does not include the
potentially limiting requirements of § 1292(b) that the district
court order "involve[] a controlling question of law as to which
there is substantial ground for difference of opinion and that an
immediate appeal from the order may materially advance the ultimate
termination of the litigation." J

Permission to appeal should be granted with restraint. The
Federal Judicial Center study supports the view that many suits
with class action allegations present familiar and almost routine
issues that are no more worthy of immediate appeal than many other
interlocutory rulings. Yet several concerns justify expansion ofL present opportunities to appeal. An order denying certification
may confront the plaintiff with a situation in which the only sure
path to appellate review is by proceeding to final judgment on the
merits of an individual claim that, standing alone, is far smallerKI than the costs of litigation. An order granting certification, on
the other hand, may force a defendant to settle rather than incur
the costs of defending a class action and run the risk of

L potentially ruinous liability. These concerns can be met at low
cost by establishing in the court of appeals a discretionary powerr to grant interlocutory review in cases that show appeal-worthyL certification issues.

The expansion of appeal opportunities effected by subdivisionr (f) is modest. Court of appeals discretion is as broad as under §
1292(b). Permission to appeal may be granted or denied on the
basis of any consideration that the court of appeals finds
persuasive. Permission is most likely to be granted when the
certification decision turns on a novel or unsettled question of
law, or when, as a practical matter, the decision on certification
is likely dispositive of the litigation. Such questions are most
likely to arise during the early years of experience with new
class-action provisions as they may be adopted into Rule 23 or
enacted by legislation. Permission almost always will be denied
when the certification decision turns on case-specific matters of
fact and district court discretion.

The district court, having worked through the certification
decision, often will be able to provide cogent advice on the£7 factors that bear on the decision whether to permit appeal. This
advice can be particularly valuable if the certification decision
is tentative. Even as to a firm certification decision, aL statement of reasons bearing on the probable benefits and costs ofimmediate appeal can help focus the court of appeals decision, and
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may persuade the disappointed party that an attempt to appeal would L
be fruitless.

The 10-day period for seeking permission to appeal is designed
to reduce the:'ris'k that attempted'appeals'will disrupt continuing
proceedings.' It is expected that the courts of appeals will act
quickly in making the preliminary determination whether to permit
appeal. Permission to, appeal does not stay trial court
proceedings. A~lstfay should be sought first, from the trial court.
If'the trial court'refuses a stay, its action and any'explanation r
of -its views should weighheavilywith'the court of appeals.

Appellate, Rule 5 has been! modified to establish the procedure
for petitioning for leave, to appeal under subdivisiocn (f).

LJo

L)
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III Informational Item

I The Federal Rules of Civil Procedure Committee 
of the American

College of Trial Lawyers has urged that the 
Committee reconsider

the scope of discovery permitted under Rule 26 (b) (1). Rule

L 26(b)(1) now permits discovery:

regarding any matter, not privileged, 
which is relevant

to the subject matter involved in the 
pending action,

whether it relates to the claim or defense 
of the aprty

seeking discovery or to the claim or 
defense of any other

L party * * *. The information sought need not be

admissible at the trial if the information sought 
appears

reasonably calculated to lead to the discovery of

L admissible evidence.

Discovery topics have been continually on the Committee 
agenda

for at least three decades. Dissatisfaction with discovery

practice has not been allayed by the many amendments 
that began in

r 1970. Proposals to narrow the basic scope of discovery 
continue to

be made. Perhaps the most common proposal has been 
that relevance

to "the subject matter involved in the pending 
action" sweeps too

far. Instead, it is urged that discovery should be limited to

EL issues defined by the pleadings. A beginning step was made with

the Rule 26(a) (1) disclosure provisions, which tie the duty to

r disclose to information "relevant to disputed facts alleged with

particularity in the pleadings." This step was intended to

b encourage more specific pleading as a means of deepening the

disclosure obligations of an adversary. Several years of

C7 experience will be needed to determine whether 
the intent will be

L borne out in practice. Whatever comes of this effort, it does not

limit the scope of discovery. But it does reflect the difficulty

of discovery that is limited only by the 
"subject matter" revealed

by notice pleading.

It remains to be seen whether the scope of 
discovery can be

L attacked directly without also taking up the subject of notice

pleading. It may be that any effort to define discovery in

relation to the pleadings must either surmount 
the generality of

notice pleading or take on notice pleading itself.

An alternative approach may be to make 
few or no changes in

Rule 26 (b) (1), but to reconsider the premise that all modes of

discovery should be treated alike. Many of the ongoing complaints

L about discovery relate to document production. It may be possible

to restrict the scope of document discovery, both 
as to parties and
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as to nonparties, without making the same changes in the scope ofother discovery tools. The full scope of Rule 26(b)(1) may bebetter suited to depositions, and perhaps also to interrogatories,than to document production. 
ELI

These matters will be on the Committee agenda in October. F

L

LJ

7,
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Summary of Comments: Rule 26(c)

95-CV-96: Edward L. Dunkerly, Escr.: "I simply do not think this
rule is in the public interest," apparently referring to the
stipulation aspect.

95-CV-106: Hon. Bruce M. Van Sickle: Adding item (ii), referring tol public and private interests, erodes "the broad principle." "Why
not leave the rule clean and pristine? Let judicial decisions
articulate the parameters of the rule."

95-CV-135: Peter Chase Neumann, Esa.: The stipulation provision
should be deleted, and if anything the good cause requirement
should be strengthened. Product-liability and fraudulent insurance
practice defendants routinely exact stipulated protective orders,

L complete with stipulated damages, calculated to defeat sharing
information needed to support litigation by others injured by the
same products or practices. Procedure should not cripple the

L ability of the tort system to force correction of dangerous
products.

95-CV-136: Gary L. Spahn, Esq.: The proposal has it right. Radical
changes promoted by a minority of plaintiffs' lawyers and press
interests "constitute a formula for disastrous abuse of the
discovery process at the expense of the litigants * * * and for the
dubious benefit of those outside the process who have other
established channels for obtaining the type of information sought."

95-CV-140: Michael E. Oldham, Esa., and Heather Fox Vickles, Esa..
L The proposal essentially codifies existing law and everyday

practice. Stipulated protective orders encourage greater
cooperation in discovery.

95-CV-161: Hon. David L. Piester: Supports the substance, but
recommends clarifications. The Rule should state explicit
standards for intervention. It should be made clear whether the
(c)(3)(B) standard for modification or dissolution is the same as
the "good cause" standard for granting a protective order. It
would help to offer advice on appealability.

L 95-CV-162: J. Richard Caldwell, Jr.. Esa.: The proposal reflects
existing law. Protective orders are very important, particularly

C those that protect confidential information. Stipulated orders are
L common because all parties have an interest in efficient resolution

of discovery problems. The order can be enforced against third
parties, such as experts, who are a common source of difficulty.

v 95-CV-163: Hon. Prentice H. Marshall: Shares the concerns of those
apprehensive about stipulated orders, but understands that the
matter still lies in the discretion of the court.

95-CV-174: Hon. Virrinia M. Morcran for the Federal Magistrate
Judges Assn.: Supports. Stipulated protective orders are common
and are a valuable means of facilitating discovery. The provisions

L on modification or dissolution provide helpful clarification and
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guidance. (The same statement has been given number 95-CV-202.)

94-CV-184: Paul W. Mollica, Esq., for the Federal Courts Committee
of the Chicago Council_,of Lawyers: Supports the proposal, with one 7
change. Documents or exhibits filed with the court should not be
sealed without a judicial finding of good cause. Proposes a new
paragraph for subdivision (c) that permits stipulated protected
orders, without a finding of good cause, with the limit that a 7
stipulated order may 'not permit or require documents to be'filed
under seal. '

95-CV-191: Walter R. Krueger, Esq.: Plaintiffs'are under intense t
pressure from defendants to accept stipulated protective orders.
The only protection" for injured workersand consumers is an open
court house. A showing of good cause should be required.

95-CV-.192: Kieron F. Ouinn, Esq.: The problem is too much secrecy,
not too little protection. It should bee harder to obtain
protective orders; public access to litligation information should
be easier. Too many claimants are willing to stipulate to
protective orders "in exchange for some real or perceived
additional cash for themselves." Protectivei orders in earlier 7
litigation can cause unjustified delay and expense in accessto
information in later and related litigation. '

95-CV-193: Carolyn B. Witherspoon, Esq., for the Federal
Legislation and Procedures Committees Arkansas Bar Assn.: The
Committee has no objection, although some concern that (c)(3) may 7
dilute the finality of protective orders. ,;

95-CV-205: Robert L. Abell, Esq.: Stipulated-protective orders
enable defendants to coerce plaintiffs and keep information from 7
public view, often obstructing discovery in related cases. «J
Protective orders should be less common, not, more common.

95-CV-206: Dean M. Harris, Esa., for Atlantic Richfield Co.: It is
good to codify stipulated order practice, which saves legal fees
and court time.

95-CV-210: Richard J. Gilldon, Esa.: Large defendants can coerce
small plaintiffs to stipulate to protective orders that deprive
plaintiffs of the important opportunity to share information. A
judicial finding of good cause should be required.

95-CV-212: Mary E. Alexander, Esq., for Consumer Attorneys of
California: Defendants can coerce stipulations from plaintiffs,
creating another barrier to access to court by consumers who are
cut off from vital information. By specifying matters that must be
considered on motion to modify or dissolve, without adding a
similar list to the provisions governing',entry of a protective
order, the proposal creates an imbalance that favors defendants and 7
harms consumer plaintiffs.

95-CV-213: William R. Fry, Executive Director, and Paul A.'
Friedman, Program Counsel. for HALT - An Orqanization of Americans
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for Legal Reform: (The original submission was replaced by a new
one received on March 15, 1996.) Stipulated protective orders
undermine the good cause standard. Ordinarily discovery should

Li take place in public. Reliance of the parties is not a basis for
refusing dissolution or modification when the order rests on
stipulation, not a showing of good cause. Concern for public

F' health and safety should be paramount. The proposal should be
rejected.

95-CV-214: Kathleen L. Blaner, Esq., for Litigation Section, D.C.'Li Bar: Changes to Rule 26(c) are unnecessary, but we, support the
proposals because they preserve existing practice. The Note should
be modified ,to, confirm that the Rule only codifies existing

F' practice. The recent outcry-about ;secrec "rests on "hyperbole and
the business interests of a few special interest groups."
Stipulated orders do not eliminate the good cause requirement, and
facilitate efficient discovery; discovery should be self-executing
to the greatest possible extent.

95-CV-221: Norbert F. Bergholtz, Esq.: The proposal incorporates
general practice both as to stipulated protective orders and as to

L the grounds for modification or dissolution. The ability to
stipulate to protective orders is important to reduce costs to the

7 parties and burdens on the courts. Protective orders do not
L prevent access to discovery information by others "where

circumstances justify disclosure."

95-CV-224: Donald C. Cramer, Esq.: Encourages adoption of realistic
rules that will continue the practice of allowing district courts
to enact protective orders. Crucial design data and sensitive
financial information must be protected.

95-CV-225: Robert R. Sheldon. Esq., for Connecticut Trial Lawyers
Assn.: The amendment would encourage protective orders and made
modification more difficult. Protective orders should be
discouraged. They increase the cost of parallel litigation and
conceal information important to public health and safety. The

r proposal would permit protective orders without a showing of good
cause. It would require consideration of "reliance," a change that
will encourage defendants to coerce plaintiffs into protective
orders.

95-CV-229: Leslie A. Brueckner, Esq., for Trial Lawyers for Public
Justice: This 29-page comment is rich in detail that cannot be
easily summarized. There are two main points: stipulatedLi protective orders should not be entered until a judge has made a
good cause review and determination; reliance on a protective order
should not be a basis for opposing modification or dissolution.

F' Genaeral public interest values, the efficiency of related
litigation, protection of health and safety, democratic access to
the works of the courts, and First Amendment values are urged.
Present practice protects unnecessary secrecy at every stage. In
1989 they launched Project Access to combat secrecy. (1) As to
stipulated orders, it is stated that present practice requires a
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judicial finding of good cause; although some judges may shirk this LJ
duty, the cure is not a radical change in existing law but
adherence to it. Plaintiffs are coerced into stipulations. The
FJC study does not show how many protective orders there would be Li
if stipulations could be made without showing good cause. Sealed
records cause great public harm from continued use of dangerous m
products,, exposure to toxic! pollutants, and being treated by i
incompetent doctors. Protective orders commonly provide for filing
under seal; limiting the rule to protective orders does not undo
this added harm. If the problem! is-that present discovery is too
broad, or "good cause" does nhot provide enough protecti'on, ,these
practices should be addressed 'directly.'' The good causp-Wstandard
imposes no great burden; it can be found as to standd of
documents in cases that present''great amounts of discovery
mat'eriall. The nopportunity to seek modification is'no alternative,
because the very nature Qf secrecy prevents informed applications.
(2) 'As to reliance, this factor` ignores ''the fact that parties are
obliged to respond to discovery. IA is a part cwlarly weak factor
when information is sought f orL use, in Lrelated litigation. (3) In
addition, the modification standard should, makeit clear that the
party seeking continued pctectidn should have the, burden of K
showInggood cause for protection, ;ainst the present demand;- this
is particularly important asto stipulatedprotective orders. ,

95-CV-234:' 'James A. Strain, for Seventh 'Cir. Bar Assn.: If the
parties can agree to a stipulated protective order,'there should be'
no need to establish good cause. The remainder of them amendments,
provide an appropriate balance. '

95-CV-235: Henry T. Courtney, Esq.: The amendment should be
rejected. Many years of litigating automobile injury cases show '
routine misuse of protective orders by manufacturers for the L
purpose of preventing access to information needed by plaintiffs in
related cases, even when it is 'clear beyond doubt that the
underlying information has no competitive value.

95-CV-243: Richard Vuernick, Legal Policy Director, for Citizen
Action: The stipulation provision erodes the public right to know r
events in the'courts, which are public institutions. It will spawn V
more litigation as more people' are'injured by products, toxics, 'and
negligent health care providers for want of access to discovery
information. The direction to consider reliance means that good
cause will be ignored both when the order-is entered and again when
modification or dissolution is sought. C

95-CV-244: Hon. Lloyd Docrett, U.S. Congress: The stipulation L

proposal admittedly reflects'actual practice in too many courts,
but runs counter to the principle that courts should function under
a presumption of openness. The reliance provision exacerbates the
effect of the proposal. "i,'I am convinced that buried in discovery
documents are too many secrets that can maim or kill consumers * *
*.> I have seen such documents during the course of my service as
a Justice of the Texas Supreme Court."
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95-CV-245: Robert F. Wise. Jr., Escq., for Commercial & Federal
Litigation Section, New York State Bar Assn.: The proposals simply
conform to general present practice. The decision to recommit to

L the Committee arose from "a last-minute lobbying effort" by those
who appear to be "opposed to any protective orders at all," or who
fail to appreciate that the proposal addresses only protective

E discovery orders. But it would be better to allow entry of
stipulated orders without requiring a motion.

95-CV-246: Mary Ellen Fise, Esq., Mary Griffin, Escq., & Jay
Feldman, for Consumer Fedn. of America, Consumers Union, and
National Coalition Acgainst Misuse of Pesticides: The stipulation
and reliance provisions are bad. Concealment of discovery
materials hides information importantsto consumers and government
agencies "and allows harmful p~rodu dtd to remain in the
marketplace." Repetitive discovery will be forced. The purpose of
civil, actions specifically designed to remedy societal harms,

L including civil rights actions and other statutory actions - such
as for violation of the Consumer Product Safety Act - will be
thwarted. Increased concealment will make it more difficult for
injured plaintiffs to find lawyers willing to itake their cases, for
want of knowing how strong the claims are. Rule 26(c) should be
amended to include "a presumption against protectivellotrders if the
subject matter of the order relates to public health, public
safety, environmental protection, or government operations."
95-CV-247: Don W. Martens, Esa.. for American Intellectual PropertyLI Law IAssn.: Proposed (c) (3) (A) is desirable;,lIit confirms the
existing power to modify protective orders. 'This issue often
arises when a patent is involved in successive actions, making it
desirable to avoid duplicate discovery by'allowing access to the
materials of the first action. But (c) (3) (B) should be deleted.
It is unprecedented to list factors that a court "must" consider.
The list clearly is nct inclusive, but focus qnlthese factors may
mislead a court to weight them too heavily in comparison to factors
not listed. k l

95-CV-248: Michael A. 1Pope, Esq., for Lawyers For Civil Justice:EL The 'proposal strikes a reasonable balance "between dual and
seemingly irreconcilable objectives of publicllaccess and personal
privacy." Those whol publicly protest stipiulatled orders often
"derive enormous benefit from entering protective orders on
stipulation of parties which has facilitated tihe full and free
exchange of documents." The modification provisions contain

CL important guideposts. This is "a modest but meaningful reform."

95-CV-249: Hugh F. Young, Jr., Executive Director, for Product
Liability Advisory Council: The provision for stipulated ordersEL recognizes sound current practice; it does not diminish the good
cause standard - good cause must be shown whenever continuing
protection is challenged. Stipulated orders are essential to the
discovery process. The modification proposal also is sound, but
there should be more explicit statements about what it does not do.
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It does not change the law of standing to seek modification or
dissolution. It does not - and, under the Enabling'Act, perhaps
could not - apply to confidentiality provisions in voluntary 7
settlement agreements. And it does not create a right of public L
access to information in the possession of ,the parties but not
filed with thecourt.

95-CV-250: Jane E. Kirtley, Esq.,, et al'., for Reporters Committee
for Freedom of the Press': The stipulation amendment should not be
adopted. "Restrictions on access 'would conceal. info-rmation 7
important to public,health and welfare,, serve as de facto prior
restraints, and would not ,be a harmless codificati'on of aan'already'
accepted practice." '' The common-law right', of -accesst 'limits the 7
power ,to impose protective orders on judicial documents. Access X,
should be permitted only,, to protect a compelling interest, and
should' be narrowly tailored to that interest.,' Partieslwho oppose
pr~otectivelborders are not likely ,to, resist t hem,; ',four fear, of
increased! ilitigation costs and ,d e1ay. The' public interest in L
disclosure tshouldp ',be considered,, on, entry ofl anl ilorder, and
contir uwally ,,qn motions -to modify or dissolve' Wiser courts -now 7
insist ,on ,a showing of good cause. 'i' A

95,-CV-22: Nan Aron. Esq. r'for Alliance For Justice: Existing
problems of court secrecy woul d, be e ixacerbated by the stipulation
and reliance provisions., Needless ,,secrecy can leave plaintiffs El
ignorant of their claims, or unable to bear the costs of discovery
and proof; it kalsoqincreases the probability that more people will
be harmed by the same or similar products,`,: discriminatory L
practices, or'pqllutionJ '- ,1

95-CV-253: William, B. Poff. Esr., for Executive- Committee, Nat,.
Assn. of Railroad, ,Trial Counsel:,Approves the proposal.

95-CV-254: Marjorie E. Powell, Esa.. Ifor Pharmaceutical Research &
Mfrs. r 'Iof America: Protective orders' in personal' injury and 7
intellectual property litigation related to drugs protect not only
commercially sensitive information but also personal patient
information. Stipulated orders protect against the need to engage
in a dispute solely for the purpose, of obtaining protections 'that
all parties agree are appropriate. The standards for modification
are appropriat'e,,keeping in mind' that itis, in thepublic interest
to encourage discovery without extensive disputes. Courts should
remember thatthere are other agencies charged with protecting-the
public interest, and that these agencies commonly have power -to
compel production 'of information'. ,The FDAj indeed, requires drug
companies to maintain the confidentiaiity of some information, such F
as, information that would identify -the person. who reported an
adverse drug event and the patient who was involved-. It would help
toa addto the Note ,an illustration, based on the need'- to protect
information involved in intellectual property' litigation.

95;-CV-255: Kevin P. Sullivan, Esq.; for Washincton State Trial
Lawyersl' Assn., 'Court' Rules Committee: The, proposal will make Li
protective orders''easier to obtain, a disservice to the public
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L interest. Washington State has adopted "sunshine" laws requiring
a court to weigh the public interest before signing any protective
order, even if the parties stipulate to the order.

95-CV-258: Hon. Robert N. Chatign : I cause surprise and
consternation by refusing to sign stipulated protective orders,
without prejudice to renewal when the parties show good cause.Lp "Agreed orders supported by ashowing of good cause can be very
helpful." But even agreed orders can impose substantial burdens
and breed satellite litigation; they should be entered only for
good cause.

95-CV-259: Sandra S. Baron, Esq., for Libel Defense Resource
Center- Comments of Associated Press, Dow Jones & Co., MagazineLI Publishers of America, National Assin;,of Broadcasters, Newspaper
Assn. of America. Radio-Television News Directors Assn., and Socy.
of Professional 'Journalists: The amendment that permits thirdLI parties to intervene to seek modification is'a positive step, but
it cannot substitute for a threshold determination of good cause by
the court. Stipulated ,orders should be forbidden. And the rule
should require a showing of compelling interests to justify sealing

L any material filed with the court. (1) The, routine use of
protective orders is "[t]roubling because the public, the press,
the government, even congressional investigators are shut out, andLI plaintiffs - and sometimes defendants - are, shut up." There are
numerous illustrations of secrecy orders that have, caused
continuing injury by dangerous products. (2) Protective orders
impair reporting on the judicial process. Access to' trial records
is less useful as so few cases proceed to trial; discovery
materials are increasingly important. (3) Seattle Times v.
Rinehart has been understood to require a judicial determination of

AI good cause to protect First Amendment concerns. (4) The parties
share a common interest in secrecy - plaintiffs because they obtain
morefavorable settlements. The public interest demands publicity.
(5) Placing the burden on nonparties to justify access is untoward,
because they do, not know what is there. Smaller media firms cannot

r affor, d the cost of a quest for information that may or may not be
of public interest.- (6) Courts need not every document.L ~ o , texamine !L They can define categories of documents likely to deserve
protection in each case, and articulate categories for which good
cause likely cannot be shown. Parties can be required to submit aL log describing specific documents designated confidential. (7)
Parties commonly stipulate to filing undertiseal any, motion that
annexes or refers to protected discovery information, defeating theL constitutional'' presumption of access; this practice should be
specifically prohibited, unless a compelling interest can be shown.
(A supplement to' this filing calls attention to the decision in
Proctor & Gamble Co. v. Bankers Trust Co., 6th Cir. 95-4078, March
5, 1996, and the opinions of Chief Judge Merritt and Judge'Martin
about broad stipulated protective orders.)

95-CV-260: Martin R. Jenkins, Esq., for New Hampshire Trial Lawyers
Assn.: "[O]pposes any change in the Rule which would permit greater
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secrecy by wrong-doers." The proposal "would seem to do nothing
more than-allow a broad cloak of secrecy for tort feasors to hide
behind." O

95-CV-261: John SeiQenthaler, Chairman; Paul K. McMasters, First
Amendment Ombudsman, The Freedom Forum: "Accustomed to frustration
and failure in other venues, the people expect more success in the
courts when they,,Igo in search of Truth and Justice." "Now comes the K
Advisory Committee on Civil Rules offering changes that challenge
the concept of maximuam access and frustrate the search for the
truths that serve Justice." Significant injury to First Amendment
principles will be caused by the proposals. Expanding secrecy,
denying 'camera',iaccess to trials,, filing 'documents under seal ,>tand
protection in, other 'forms is untoward.' As Chief Judge Meritt' has
written,' common 6sense tells us thaWc the'greater t'he motivatiq, I
cor poration has' to shiied its operations, the -greater the publc's
needs to know. (1b Stipulations should -not be tolerated.
PlaintifEfs acquiesce to obtain or speed settlement. F(2) This {s
exacerbated by allowing consideration of reliance, (3) Without
accte~ss"toj the discovery documents, potential intervenors cannot

obtain the information needed to supporrt'' an pplica t ion, fordissolution or modification. , '.

95- CV262: John ,DeO.I Bricqs, Esq.,; Walter, H. Beckham III. Esa.,;
DonaldF R. Dunner,,, Essa.i,, for ABA Sections -of Antitrust Law.
Intellectual Propertv -law, and Tort and Insurance- Practice:
St1i~pulated protec'tiveorders are'Lessential and conserve Judicial -

repburces,, They also encourageivoluntary exchange of information
under, ,Rule 26(a)W early 'in the litigation. There is no evidence,
other I than anecdotal,, of any injury to' public health and-'safety,.
The- qcourt retains complete discretion to reject, dissolve, ,,or
modify any stipulated protective order. Courts even now frequently Li
allow access to unfiled discovery information by partiesitoother
,itigati1pn, on condition that the applicable protective order C

includeo,4he new parties. (The Section of Intellectual Property Law L
expresses concern with the provision in (c) (1) requiring 'a
certificate thatithe 0movant has conferred in an attempt to resolye
thet, dispute without court 'action; there is no dispute when the
parties stipulate. The language of subparagraph (c)' (1) (E) does 6not
make itc,~lear that no one may' be present other than the p'rsons
designated; this shouldbe clarified.) i

95-CV-263: Robert A. Graham, Esq.. for Center for Auto Safety and
Consumers for Automotive Reliability and Safety Foundation:, The
stipulation and reliance features threaten "the invaluable role
discovery * r*'* plays both 'in deterring reckless conduct by
manufacturers and in aiding regulatory authorities in their
information-gathering functions." Just as ultimate liability, the K
threat of disclosure of product defects deters manufacturers .from is
marketing'defective vehicles. Under the proposed amendments, "the
manufacturer no longer needs to forbear from marketing those
products." It need only wrest a stipulated order from a pljaintiff.J
without time or resources to battle -for disclosure. '"In the
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L meantime, the automaker can continue to place defective products on
the road and reap whatever economic benefit it can from those
sales, all the while effectively immune from serious negative
repercussions." (Several examples are given of cases in which
private discovery has spurred public enforcement efforts or other
correction, including sidesaddle fuel tanks, all-terrain vehicles,
and utility vehicles.) To allow reliance on a stipulated
protective order to defeat modification "would enable a party to
act unilaterally then to rely on that unilateral act."

95-CV-264: Robert C. Nissen, Esa.: Adds his article, Open Court
Records in Product Liability Litigation Under Texas Rule 76a, 72
Tex.L.Rev. 931 (1994). 'Concludes that the proposal "is fine for
unfiled discovery,;" but that,-there jlshould be a separate rule
establishing strict standards for sealing discovery information
filed with the court or introduced at trial (the focus on
information filed with the court seems to be on information used to

Lo support ha motion). Experience with the; Texas rule shows that
althoughicourts are required to make findings as to publlic health
and safety, they are not able tol, review unfiled information to make
the required determination; the rule has had little impact.'
Indeed, the rule may have raised a barrier to' settlement.

95-CV-265: Senators Herb Kohl, Howell Heflin, Edward M. Kennedy,
William S. Cohen, Paul Simon: There is evidence that protective

} ~obrders are abused toilthe detriment of, public healt land safety,
The courts should not become aniiexclusive, private system. Rather
than weaken the current rule by eliminating the good cause
requirement for stipulated orders, the Committee should strengthen
the rule by requiring consideration of public health and safety.

95-CV-266, Marlorie Heins, Esa., for Committee on Communications
and'Media Law. Assn.Iof Bar, City of N.Y.: The change1 permitting
nonparties to intervene is commended. The stipulation provision,
which eliminates the' requirement of a judicial ftihding of good
cause, is decried on several grounds. (1), It is an impermissible
delegation of Article III judicial power to pr1ivate parties.F qOC4rts can implement a "good cause" requirement wit out looking at

L every document. They must establish specific types o~f documents
and categories of information for which good cause can be met, and
then allow parties to make initial designationsi subject to
challenge. (2)' Protective orders are unlike pri4,ate a'greements
because contempt is available. (3) The, public may have a
legitimate interest in access to the information. (4) Protective
orders may have collateral consequences for constitutional
freedoms. A judicial good-cause finding is essential to protect
First Amendment interests, both of parties to speak and of public
access to court records. (5) Parties commonly insert stipulated
provisions requiring'that all protected discovery information be

t ~ fil~ed under Iseal, even when used in support of a motion or
pleading. The Committee should adopt a specific rule forbidding
any, provision in a protective order that permits sealing court

K records on mere stipulation of the parties.
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95-CV-268: William S. Dixon, Esa., rapparentlyl for Albuquerque Lii
Journal: The reference to stipulation "would be a disaster for
public access to civil proceedings and amounts to practically
divesting the trial court of power to superintend discovery
material * * * -' It is not necessary that there be a hearing on
each motion, ,but a showing of good cause, in writing should be
required. The debate should not focus on product liability cases,
a, mere 'fraction of ,the problem, but on civil rights and other
litigation. ,!"The, ,,,public interest embraces * * * corrupt
politicans, dysfunctional judges, institutional misconduct. and
pedophile priests." The rule should require that any protective
order motion b6e docketed "in a convenient format i' the clerk's
office Ifor public inspection and'some evidentiary showingin the
form off affidavit or testimony to establish 'good cause,' With
notifi cation, interested third parties, including the press, will
be apprised * * *

95-CV-,270, Edward B. Havas, Escq., for Utah Trial Lawyers Assn.: The D
stipulation provision should be deleted. "Protective orders * * *
whileoccasionally justified, are most often used to preclude the
publication of harmful information regarding-a defendant's product
or conduct, and to stymie through effort and expense the ability of
a victim to obtain the evidence needed to substantiate a legitimate
claim.if" The good cause requirement should be enforced more
stringently han it is. And the addition of a "reliance" factor
"carries insidious potential," because the party who obtains pan
order always witll rely on it. "This "reliance' provision will have
the * * * eff#ct of maintaining the status quo largely because it
is the status -

95-CV-273: Pamela Anarnos Liapakis, Esa., for Association of Trial
Law ersiofAmerlrica: Incorporates the February 9 testimony of James
L. Gilbert and<accompanying statement. "Stipulations are inF fact,
usually agreements of adhesion." Plaintiffs are forced to accede
beca se they cannot afford discovery battles. Courts donot in
fact. often enr orders on agreement of the parties without a
showing of god1 'cause, and should not. The result is to increase
the costs of re ated litigation, or deter it altogether. Often the
result ialso is to suppress information about ongoing dangers
"'invQlving products such as drugs, medical devices, and even
aircraft,.I ' "Reiance is easy to allege and difficult to disprove,"
and ihis factor will "harden the resolve of defendants to cl4im
reliance on pr tective orders * * *."

95-CV-274: Kent S. Hofmeister, Esq.., for Federal Bar Assn. by Mark
D. LaDonsky, Chair Labor Law Section: Endorses the proposal.
Discovery proceedings are not inherently public. The proposal does
not require that the court enter a stipulated order: "This is the
way i t ,should be." As courts increase pressure to expedite
discovery, parties may, agree to protective orders to enable
completion of discovery by cut-off dates. The analogy to Rule 35,
howeyer, is not apposite, since physical examination of a party C
involves only private interests;, the public interest in access is

58



r~lL

L involved with protective orders. The Committee Note "should * * *
specifically disavow both a presumption of public access and open
disclosure, as well as a presumption of confidentiality." And it
should show that protective orders are not disfavored.

95-CV-276: Patrick A. Hamilton, Esc.. for Kansas Trial Lawyers
Assn.: The stipulation language would promote injustice.

L. Plaintiffs cannot affordthe increased discovery costs that follow
refusal to stipulate to a protective order. Defendants routinely
demand protection for information that is not at all confidential,

L: including television and newspaper advertisements. Secrecy
increases the costs-of parallel litigation, and often suppresses
information about dangers associated with consumer products. The

7 ''reliance" provision in (c)YJ(3)''"would make it much more difficult
L for litigants with similar cases to modify a protective order and

gain access to non-confidential information * * *

95-CV-277: Edmund, Mierzwins'ki. Consumer Program Director. for U.S.
Public Interest 'Research Group The stipulation and reliance
provisions "pose Igrave threats not only to the public health and
safety, but also to the critical role the courts themselves play inF: protecting the public interest, not merely refereeing between the
parties." These, are not mere technical changes, nor a codification
of existing practice; Concurs with the views of Trial Lawyers for
Public Justice, expressed at the February 9 hearing.

95-CV-278: Mary E. Alexander, Esq. for Consumer Attorneys ofF: California: The "stipulation" provision should be deleted; good
cause, should be required for all protective orders. Defendants use
superior bargaining power to win stipulations. Defendants often
act merely from the desire to hide information., Protective orders
conceal dangerous practices and other information the public needs
to know. And it is inconsistent to allow stipulated orders without
a showing of good cause and at the same time evince distrust ofF:courts by listing factors that must lbe considered on a motion to
modify or dissolve: "This imbalance favors -ithe defendants and
limits the ability of consumer plaintiffs to use the vitalF: information that is easily concealed."!

95-CV-279: Hon. William W. Deaton: The amendment may be read to
permit stipulated protective orders that require automatic sealing
of documents filed with the court. This should not be permitted.
Sealing is cumbersome for the, Clerk.

95-CV-280: Robert Jacobs, Esq.: The "good faith" requirement shouldF: be maintained. Corporate defendants routinely insist on
boilerplate protective orders that my clients cannot resist, and
routinely designate as confidential much that is not. ProductF: liability victims do not have the ability to litigate document
production requests time and time again.

95-CV-289: Anthony C. Epstein, for D.C. Bar Section on Courts,
etc.: This comment is lengthy and tightly written. A fair summary

L would run to several pages. Even the highlights run on. The
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Section supports the proposed amendments, with the suggestion that K
it might be better to complete consideration of agreements to
return or, destroydiscovery materials before going ahead with a
package of amendments. As an empirical matter, the public interest 7
in access to discovery materials is offset by the legitimate needs
for protection and the fact that "in-the overwhelming majority of
fededral cases',d": there is no significant nonparty 'or public
interest in "discovery materials. Most often, the' only real
interest is in learning about the workings of the discovery process
as part of the judicial process. That is why nonparties rarely
seek access to "non-adjudicatory dis'covery materials." In
addition, "ithe partli~es should,'be given',considerabl discretion to
regulate discovery without supervisiot'b'b the 'court '(1) Courts
should have discretion , tdO enter stipulated" prottctive drders "
without a pro forma 'reciltal`of good causel. Including a recital of
good cause may make it iinappropriate~llly f'ditfficult 'to' secure
modification later. But judges should ,be ,l ert lto overbrod L
protective, orders' in'cases "where ai1~ stlrong r'u'ibl~ic iint~eres~t,~ is
apparent." (2) It is useful to ion irm the power,,to bmodify or
dissolve. (3) Several factors shouldd be added to tjh4e 26(p) (3) (B,)
list: [a] whether the circumstances that kjustifiaeld protectionlhave 7
changed (even though this may be implicLit in thejiI Iwproposal),;,blllbl3
whether, the order was entered by stipulation, bor as based ron a
judicial finding of good causF after lopportlunity for|, pulic 7
comment; and [c]' whether the case has been finally resolved- once
apcase is over,,'the lparties shouled notlhae o spend more time iafiD
money on it. (4) (c) (3) should make 'it: lcl11ak tha4t the burden is llon|
the party seeking modification Ir di soluiion. I5) "The relatiUly K
permissive standard, ['for I intervntion described, iin Kthe Cmmtlt e
Note is proper. (6) There should not bel any requiremehnt ithat
parties make available lto nonparties noatu catpry 2liso d
materials that have not been filed with the lcourtiL The burdens of
making these materials availabl{ can be subrstnt!al'. The fedeal
rules should not "become a fed eally manrdated document rtenti!, L
policy." Document retention afler juldgment O injdbu rding v
in exceptional cases. (7) Private shroeels inbeIong redula r
destroy agreements, may deserve treatment in a s.ingle package [witrh
the present proposal. Finally, there is a separate statement of
Archur B. Spitzer, Esq., taking issuae with the Co' iateets initiaJ
statement that the Federal Rules presume that normally discovery7
materials should be available to the, public ab ent a0shqwwniT[ o7
reasons to restrict public access. He writes that the purpose of
discovery is to resolve private, litigation. 'ier thise
discovery compels disclosure of information that''-need' nt be
disclosed for any other purpose. "'A statute requiri'ng ci'tizns to
place such information in a public, data bank 'oulld be a ~grosm
intrusion intopersonal privacy, and would be, uinconstitutinal."
Absent protection, defendants may feel compelle!jto settle.

95-CV-293: Billie J. Kincaid, for The Victim's Committee for Redalll
of Defective Vehicles, Inc.: The, Committee is a- group of those
affected by exploding "side-saddle" design pickup! trucks. The
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writer's son was killed in 1989 when his pickup truck exploded and
burned in a collision. At that time the manufacturer had
effectively kept the danger secret with protective orders attached
'to settlement agreements. All court secrecy is a bad thing. But
if there is to be protection, it should be ordered by an impartial
party - the judge. Only this will protect the public interest.

95-CV-294: Ken Sucrs, Escq.: Stipulated protective orders will
increase the costs of litigation in related cases, and deprive the
public of important information. Consideration of reliance indeciding a motion to dissolve or modify a protective order "impedes
the judge's ability to vacate prior orders in the interest of
justice * * *." At least in product liability and medical
negligence cases, the proposed amendments would have grave negative
consequences.

95-CV-29,6: Jo Anne B. Hennigan, Esq.: As corporate counsel for
Michelin North America, is involved in the company's share of
federal litigation. The proposed amendment "is unncessary,"' but
"will help to clarify and reinforce approval of the use of
protective orders * * *." "The use of protective orders,
particularly stipulated ones, allows the parties to focus on the
real dispute at issue - liability and damages - without protracted
discovery motions necessitated by the fear that any information
produced in discovery will be open to public Id- especially
competitors' - view. Absent the availability of enforceable and
meaningful protective orders, Michelin would be forced to fight to
the death virtually every discovery effortlmade against it * * *

95-CV-297: David K. Hardy, Esq.: Most :jurisdictions permit
stipulated protective orders, a common-sense practice that has
worked well to date. "The factors relevant to modification or
vacation of a protective order are, likewise, wisely made explicit
by the proposed rule."
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Testimony on Rule 26(c)

Kevin J. Dunne, Esq., December 15: Tr pp. 5 to 17: Supports the
amendments. Experience is defending products cases, including many H
pharmaceutical cases. There are three alternatives: private
agreements governing discovery; stipulated protective orders; and
the "maximum pain" approach of contesting every 'dispute.
Ordinarily plaintiffs' attorneys agree to stipulated orders because
that is the best means of representing theirclients. Stipulated
orders save time and expense for all parties,! and may save vast
expense in complex cases. Public safety seldom is threatened -

most produact cases are filed after public disclosure of the risk.
Most often, courts enter the ~orders in "rubber stamp" fashion, but r
some change, is ,possi-blle, a! The proposed language leaves the court
free to reject the stipulation. There is little press interest in
most cases: "I represented defendants in DES, Dalkon Shield, Breast
Implant. I have ndgotiatedstipu.lated protective orders for 27
years. Not once has tthe' pre`ss ever tried to, get any of those
documents."i

Peter Hinton, Esq.. December 15: Tr 29 to 49: Although plaintiff
attorneys of ten stipulate ,,to protective orders, they do not do it -
"gladly" as Mr. Dunne suggests. The proposed changes are desirable
because there may be an increased concern for public safety. Of
course as plaintiff in a sexua harassment suit, I would gladly L
stipulate to anjorder that protected her privacy.

Frank C. Jones, Esq. iJanuary' 26: Tr 22 to 31: for Product n
Li~ability Advisory Council. The provision for stipulated orders is
good. I had a case With some 5,000,000 pages of discovery
documents. Under a stipulated protective order, discovery went 7
well; there was I-no need ,to burden the court with repeated disputes. LJ
If' anything, lawyers overproduce under these orders. Once a
challenge is made, the burden of showing good cause for protection
remains on the party resisting discovery. The consideration of [l
reliance when modification or dissolution is sought is proper. The
alternative is always having to burden the court with requests for
protection. Li
Dierdre M. Shelton, Esa., January 26: Tr 31 to 36: "The style
changes are excellent. It makes the Rule much easier to read."
The stipulation provision does not change anything. The court can L
still reject the stipulation, and insist on showing good cause; it
is difficult to understand how some comments have failed to
understand this point. In practice, if the parties are agreed on
a protective order, the judge really does not have the information LJ
required to draft an order. And when the parties are unable to
agree, judges "hate it. And we don't get good rulings because they
don't want to deal with it." L
Cornish F. Hitchcock, Esa., January 26: Tr 36 to 74: Asks that the
proposal be discarded. If it is retained, the references to 7
stipulations and reliance should be stricken; at the end, he L.
concludes that simply removing these items would not require a new
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round of public comment. He has often represented journalists,
scholars, researchers, and other third parties challenging
protective orders. The case law now generally allows third-party

L applications for relief from protective orders. The key point is
that "good cause" can mean different things at different points in
the progress of an action. During the initial discovery stages, it

Lr7 can be good cause for a protective order that the order facilitates
L discovery; if the parties are happy to exchange information under

a protective order, there is no case or controversy in front of the
judge and no basis for denying good cause. There is no need for a
hearing at that stage. Protective orders can be justified "on the
grounds that it is temporary, that it is pretrial, because once you
get to trial, that's when all the information comes out. * * * Now,r the problem in 90 percent of all divil cases is you never get to
trial. ", 'We irecognzie stipulations still exist and think that the
practice could continue." But there is no need for explicit
recognitionhof this practice in the rule. The problem arises laterin the litigation when a third party comes in to challenge the
order. At that 'point it should be clear that the party seeking
continued protection has the burden of demonstrating good cause for
protecting the specific information sought. At thati, point - and it
may be after settlement - "efficient casle management may not be

7 good cause any more. The reliance factor should not have anyL: independent force"; what counts is good cause for protection at the
time access is demanfded. The stipulation provision "'would change
the presumption of: openness." Reliance "is a vet subjective
standard. It's not, one that's really amenable to proof one way or
the other. " What counts is showing a specific justification foZr
continued protection; a show-cause order and response, with the
burden on the party ,seeking protection, is an effective procedure

L at that point. The reliance argument "will inevitablly be made. E
* * It cannot be used as a touchstone in and of itself unless it is
grounded in a claim of objective harm because there will be a harm
following disclosure of a sort that courts don't like to happen.d,"
Michael A. Pope,. Escr., January 26: Tr 74 to 80: President,, Lawyers
for Civil Justice. "The rule hasl worked fairly effectively up to
now, but I certainly see the changes as a proper clarification * *
*i "tA stipulation provision is a very clear one, and one that
certainly is the practice around the country * * *." Privacy isL one of the central concerns. Under agreed orders, the parties
avoid the costs of fighting discovery, and may produce material
that "'may not have had to be produced, but it is done byE agreement." "Where there is a question, lwe go ahead and do it
because we're relying on the fact that it's only for the purpose of
this litigation and will be returned to us at the end.," And if thesystem becomes less predictable - if reliance is not protected -
clients will not be as cooperative about producing information. We
lawyers don't control everything." It would be a great disservice
to delete reliance from the published proposal; courts would be
left puzzling justi what is meant.
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Kenneth Sherk. Esqa., January 26: Tr 80 to 86: The Federal Rules of L
Civil Procedure Committee of the American College of Trial Lawyers
supports theproposal, and earlier wrote at length on the "reasons 7
why stipulated protective orders ought very definitely to be in the
rule."

J. Richard Caldwell. Jr., Esa.: January 26: tIf the, stipulation
language, were deleted' anow, lawyers would surely argue that the
Co~mmittee',intended',Ito reject stipulated orders. Of course the
argument could be met, but it is betterto, retain the provision.
Stipulation's,~work in'my practice, they eoutnumber contested'orders H
ten to one. Reliaic-e must ,be protected. ~One~ illustra.tion
suffices In litigation involving Widget Model. A-5'there maybeC
a'demand for pr todtdpon of design drawings, test ,results,, and the L
like 'for models' A-i through A-4,, and models L-'6 thrbugh ~,A-20 My
client says they all are., so different that'l tiese,,materialsare not
relevant. But iis less' costly simply to-prod.uce the materia Is if

ca stipulate to a protective ord isome fair hegre of
conf i ince t~hat all of this oth"e materialLandthese,< other widgets
alre inotgoig be admissible in any If we had" resisted
dliscoery, probably we would zot, have had to proquce the material

con si~eratio of 1public injuIry on a motion1 oI rn&ify Lor disso1ve,
but packa~ i () (3) f actor ae "vr ~mrable."1

JollhnA.;. Chandler, Esga.. January 26: Tr 93 tco 10o': Strongly favors
stllipug.tated prbtective orders. - Accountingrlfirms commonly have
clqlient papers, that were given to the firms with -an expectation of
conf identiallty.! "yStipulated'protective orders inI a system such as
that [tin which ithere is no federal adcountant-Iclient privilege]
makesit easier for a protective order I think is essential."

James Gilbert.. Esa.. February 9: Tr 15 to 25: For Association of L
Triial' 'Lawyers of America. The proposal "will give an unfair
litigation ,advahtage to a broad category of defendants" -
"hundreds,' if not thousands, of 'product manufacturers." Consumers
come to product litigation with a need for critical'information
about design, development, testing, marketing, and the rest, all of
it, in the possession of the 'defendant'. The defendant hopes to
maintain its informational advantage and' seiz'es 'on the first L
legitimate discovery request as the occasion to force agreement to
a protective order. The plaintiff is forced to acquiesce; his
concern is getting a wheelchair, 24-hour care, or whatever, not F
advancing fair and efficient'litigation by others. "The sole
objective of the industry is not to keep this away from their
competitors, but to isolate the plaintiff." The issue is about
liltigation, advantage, not privacy; manufacturers have asserted L
co fide tiality as to such public documents as, federal safety
standards, excerpts from the Federal Register, complaints in public
files, filings with the National Safety' Admiinistration,' and L
technical papers obtainable in any engineering library in the
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LI country. Stipulations should be approved by the court only if an
attorney certifies that the information has been reviewed and is
indeed private; severe sanctions should be imposed for
certification of nonconfidential material. It would be better to
delete the reference to stipulations, retaining the good cause

panel requirement of the present rules. As to reliance, it should not be
L made an explicit rule factor with respect to modification or

dissolution, although there may be circumstances in which a court
can properly consider reliance, particularly if the court
considered all the appropriate factors and entered an adjudicatedLI protective order at the beginning, The easier it is to win a
protective order by stipulation, the easier it should be to win

e;" modification or dissolution.

Leslie A. Brueckner, Esq., February 9: Tr 25 to 43: On behalf of
Trial Lawyers for Public Justice. The stipulation language should
be deleted. This goes beyond existing practice - although many
judges enter stipulated orders, many judges do not. Some hold that
the court is required to make an independent good cause
determination even though the parties have agreed. These courtsLI also emphasize the special danger presented by stipulated orders
"because none of -the parties is advocating for openness in that
situation." These orders, moreover, commonly provide for automatic
sealing of any discovery materials filed with the court; the court
should be required to make an independent determination that the
more stringent standards for sealing court records havel been met,
at least with respect to materials filed in support of'a motion.
It is enough that the court find that there is good cause for
secrecy with respect to categories of information; it 1is4 not
required that every piece of information be publicly revealediso
that the court can determine whether it should not have had to ie
revealed, nor that the court must examine every document inr
chambers. As Mr. Gilbert testified earlier today, "what i's
necessary is that the party seeking secrecy affirmatively aver toL the court and is subject to the requirement in theh order thatanything designated confidential is truly within one of the
categories that is considered appropriately secret under RuleL 26(c)." The First Amendment, indeed, stands in the way ofeliminating the good cause requirement by stipulation; Seattle
Times finds the First Amendment is satisfied by protective ordersLI entered for good cause. And "reliance" ought not be a factor on
motions to dissolve or modify. The question is whether information
continues to deserve secrecy; reliance is not in and of itself
reason to maintain secrecy. "[Nio party could reasonably rely on
a stipulated protective order," but as drafted the rule seems to
protect reliance even on stipulated orders. That goes beyond
existing law. It will create a trap, and make it very difficult to
unseal protectiveiorders.

Hon. Virgina M. Morgan, February 9: Tr 43 to 49: President, Federal
Magistrate Judges Association. The proposal addresses well "the
issues of privacy, of moving the litigation forward, of protecting
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the interests of, all the parties." Stipulated orders are
appropriate. Commonly they identify categories of documents, and
designate those that ,,,will be only for the attorney, those that can f7
be shared with the,, client or ,house counsel, those that can be
shared with experts, and so on. Most of the cases -are not product
cases. They - frequently involve ,civil rights, or patent or 7

copyright litigation. , Reliance is the ' purpose of entering the L
order. At times lawyers resist the protective order becausethey
want, to share'r the fruits of discovery with another lawyer who has
a different nt but a similar clam. That should ,be"'':addressed
up front, recognizing that, the purpose of litigation commonly ,is to
provide redress,,l to, the plaintiff. qIt is 'not ar Freedom ,,of
Information Act. LI
Linda C. Lightfoot, Editor, The Advocate, February 9: Tr 80 to 88:
Appears for, the American Society of Newspaper Editors. 'The good
cause standard should not be diluted by permitting stipulated /7

protective, orders., Indeed, the good cause standard should be
strengthened, creating "a presumption of openness to be overcome
only by a showing of specific serious and substantial interest that
clearly outweighs the public interest in, disclosure." Civil,
litigationoftepn is the business of the public, not, the parties and
attprnies alone,. Stipulated orders guarantee secrecy "in the very
cases that arouse the most public curiosity and, are, the most -latent V
with publicinterest implications." In the Baton Rouge area there
ar, chemTicaliFrspills ,and accidental emissions that are of interest
to,,lthe puklic; a lawyer owes primary allegiance to the client, and
it S~is the ¢ ro6'lie of the news media and other public interest groups
to serve the broader publicinterept. Secrecy orders impose a form
of, prior, restraint :on parties s who may want to share information
with the, plicblfc 'Even if confidentiality orders facilitate-
settlement,,,, the interest in achieving settlement should not
outweigh; the public interest.

Victoria 'Bassetti, Esa., February 9: Tr 88 to 98: A member of the Li
Senate Judici'ary Committee staff, speaking for Senator Kohl. The
Ju ipiary Commilttee has held hearings on bills designed, to protect
theI public! health and 'safetyL against 'protective orders, and has
deferred action to allow action by the Judicial Conference. " e[We e
are saddened to learn that, rather than actually confronting the
problems tthat the" Judiciary Committee had identified the Conference L
seyms to be backing away from and holding back the requirements of L
Rule 26 (c)!" The factors for 'modification or dissolution, apart
fo i'Ia quibble',,about reliance, are a step in the right direction;
theylcouldiea4ly be incorporated into the initial effort to enter L
a prote-ctive order. The express provision for stipulated orders is
a 'esLp4bacliward, even though a judge can demand a showing of good-
cause for a stipulated order under present practice and under the K
proposed rule. Notwithstanding a proposed stipulation, "the judge
is capable of, say, looking at the facts of the case and exercising
his,, jor her own h independent judgment * * *." The stipulation
provision will encourage partiesl to rely on stipulations. It need
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not be more difficult to get relief from an order entered after a
finding of good cause than from a stipulated order - in either
case, an intervenor must show new considerations to justify relief.
The requirement of good cause - and, we would add, a requirement
that the judge find that there are no public health or safety
interests affected by the order - can be met without holding a
hearing, and without requiring the judge to sort through all of the
documents covered by the order. The type of case can provide much
guidance. "I find it doubtful that in the course of a civil rights
litigation the judge or any of the parties are going to stumble
across a smoking gun that indicates the Ford Pinto case." In a
product liability case, on the other hand, inquiry should be made
whether there is good cause to justify closing off access to
information that involves the public health or safety. "[Oline
protective order entered in one case can implicate thousands of
lives and thousands of people's health and safety." The inquiry
might "cost very little." The judge can ask the parties to
indicate which protected documents are simply proprietary sales or
economic information. It is proper to rely on the parties. "You
have to be able to rely on the parties to stipulate and sift
through documents. To rely upon them a little bit more doesn't
strike me as that big a burden," particularly since they will be
subject to contempt sanctions if they make misrepresentations about
public health and safety implications.

Al Cortese, Esq., February 9: Tr 98 to 109: For the National
Chamber Litigation Center. "If there's any reason for promulgating
this rule, I think basically it is to put an end to the nonissue of
court secrecy." The proposal merely codifies existing practice; if
there is to be any change in the proposal, it should be to make it
even more clear that it simply confirms present practice. There is
no common-law or constitutional right of access to discovery
materials. To the contrary, "the real constitutional protections
are to protect the information that is required to be disclosed in
litigation." The property right in information that must be
disclosed only because someone has brought a lawsuit cannot be
extinguished; a presumption of access "would be unconstitutional
because of the right of due process." The stipulation language
does not eliminate the good cause requirement. Stipulations enable
discovery to go forward, allowing the parties to sort through
millions of pages of documents that in large part are totally
irrelevant, without the need in advance of discovery to review all
the material, create a confidentiality log, and dispute everything.
Under a stipulated protective order, the parties can limit any
disputes to specific items. The specific provisions for
modification protect any asserted public interest. Reliance is a
necessary factor on a petition to modify. It is not possible to
say in the abstract whether it would be desirable to take a
different approach that simultaneously narrowed the overall scope
of discovery and made it more difficult to secure protective
orders, but it is clear that no matter what the scope of discovery,
protective orders still will be necessary.
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L Summary of Comments: Rule 47(a)

Prepublication Comments

(The prepublication comments are presented in the order of the
set presented to the Committee on Rules of Practice and Procedure
for the July, 1995 meeting. Most of the comments were elicited by

l questionnaires sent to judges in the Fourth and Seventh Circuits.)

Hon. Terrence W. Boyle: Commenting on Criminal Rule 24(a): present
practices are fair and efficient. This is a striking difference
from North Carolina state court practice with lawyer-initiated voir
dire examination.

Hon. Albert v. Bryan, Jr.: (Three letters) Judges who favor lawyer
voir dire can permit it under the current rule. Most judges in
E.D.Va. regularly select juries in routine cases in 30 minutes or
less. Lawyers wish to use voir dire to sell the case to the jury.

Hon. J. Calvitt Clarke, Jr.: (Three letters) The proposals will add
another ground for appeal whenever any limits are imposed; lawyers
will feel compelled to participate to protect themselves against

a, client protests; prisoners will routinely add incomptent voir dire
to their complaints. Lawyer participation greatly adds to the time
of trial.

Hon. James C. Fox: (Two letters) The new process will be time-
consuming; lawyers will "court" jurors; any court-imposed limits
will be the occasion for argument and appeal. Intrusions into
jurors' personal lives would be increased.

Hon. Marvin J. Garbis: Commenting on Criminal Rule 24(a): "The
advantages of having the judge, and not the advocates, conduct the
voir dire examination * * * are many and obvious."

Hon. Elizabeth V. Hallanan: Permits lawyers to ask questions during
private voir dire examination of individual prospective jurors.
All questions asked in the presence of the entire panel are asked
by the court. This form of lawyer participation works, but it is
essential to maintain judicial control lest the integrity of the

L jury system be eroded. The proposal is a bad idea. Judge
Hallanan's response to the 4th Circuit Questionnaire, filed at p.
170 of the Administrative Office compilation, adds that the
proposal risks eroding the integrity of the jury system and
creating an "arena marked by confusion and noisy disorder." In a
later letter to Judge Stotler, Judge Hallanan states that the
procedure described in the proposed Criminal Rule 24 is very
similar to the procedure she has followed for more than 11 years.
But the process should not be handed over to the lawyers.

Hon. Clyde H. Hamilton: (Two letters) Addressing Criminal Rule
24(a): Voir dire can become a circus, particularly if lawyers have
the opportunity to "grandstand" before cameras. Lawyers will user voir dire to present the strong points of their cases. Any attempt

L to limit abusive practices will create points for appeal. Every
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I
judge of the Fourth Circuit, except for Judge Niemeyer, opposes the
proposal.

Hon. Walter E. Hoffman: The judges in this division of E.D.Va. are L
100t opposed. The proposed rule will foster serious invasion of
juror privacy and will "invigorate [I the emerging parasite industry
of jury'consultants whose'sole purpose is to enable attorneys to l
select jurors who are biased "in favor of their clients' cause."
The ,supposed, ability of, the judge to control lawyer abuses is
illusory. As lawyers succeed in selecting jurors oft extreme views,,
there will be morehung juries._

Hon. C. Weston Houck: (Two letters) The judges of D.S.C.
unanimously oppose proposed Criminal Rule 24. "We believe it is
unnecessary,luinduly time consuming and difficult to control." It it
will lead to! increased appeals. Jurors will find the process
distasteful, adding to their resentment of juryservice.

Hon. Harry Hupp: Lawyers are taught to misuse voir dire to LI
adversary, advantage. Their participation should remain wholly
discretionary with the judge. -

Hon. Richard B. Kellam: (Three letters) Under the present system, -
95% of our juries in' E.D.Va. are selected in less than 30 to 35
minutes. Lawyer participation will mean added costs "such as
having a great number of jurors return for several days before a
jury is finally, selected."

Hon. John A. MacKenzie: Lawyer participation "is solely calculated V
to obtain as biased a jury as counsel can conjure up."'

Hon. Robert E. Maxwell: (Three letters) Attorneys and jurors both
appreciate having questions asked by the court. When attorneys
have been permitted to ask questions, "the jurors have expressed a
feeling of harassment, and implied attacks upon their integrity and
were offended."

Hon. Robert R. Merhiqe, Jr.: "[P]articipation by lawyers will place
an unnecessary and time-consuming burden on the administration of
justice." [The' following remarks are added 'by a response to the
4th Circuit Questionnaire set out at p. 169 of the Adminisltrative
Office compilation; the signature appears to be that of Judge
Merhige: This would subject jurors to embarrassing questions and
extend time beyond reason,, indeed tenfold. Counsel would seek to
ingratiate themselves. "In any number of times when'I was serving
on the faculty for new judges, I was reminded by Chief Justice
Burger to emphasize the fact that we did not'want counsel examining
jurors * *

Hon. James H. Michael, Jr.: The proposal will carry unintended
consequences. Lawyer participation, intended to be focused and
controlled, will loose all controls; the camel will be in the tent.

Hon. William T. Moore, Jr.: As a practicing lawyer, experienced no U
difficulty with either Rule,47 or Rule 48 as now in force.
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Hon. J. Frederick Motz: The judges of D.Md. unanimously oppose
proposed Criminal Rule 24. Lawyer participation lengthens voir
dire. Too many lawyers improperly attempt to argue their cases or
intrude unnecessarily on juror privacy. We commonly allow lawyer
participation, but this is possible only because control is
maintained through the power to withdraw the privilege to

L participate at any time.

Hon. John F. Nangle: The present rule works.

Hon. Jon 0. Newman: "[Dlistrict judges should not be required to
allow anything like extensive lawyer-conducted voir dire."

Hon. William M. Nickerson:,(Two letters) Proposed Criminal Rule 24
will turn control of voir dire over to lawyers, add to delay, and
burden the courts of appeals.

Hon. Richard A. Posner: Is unalterably opposed to proposed Rule 47,
L and will certainly vote against it.

Hon. Morev L. Sear: The proposal is "very bad."

Hon. J. Clifford Wallace: (Two letters) The Judicial Council of the
Ninth Circuit has voted unanimously to oppose the change. The
burden of justification lies on the proponents of change.
Hon. H.E. Widener. Jr.: Present practice works well. The change
will interfere immeasurably with the processes of district courts,
and yield negligent or non-existent benefits.

Hon. Ann C. Williams: The Court Administration and Case Management
Committee unanimously declined to endorse the proposal. Many
committee members permit lawyer participation, but fear that lawyer

L behavior will change if the privilege is made a right. Judges have
responded to Batson problems by becoming more flexible in voir dire
examination.

L Hon. Joseph H. Young: (Two letters) Experience sitting in districts
that allow lawyer voir dire shows that voir dire takes
approximately ten times as long. Counsel in those jurisdictionsL believe they win or lose as a result of voir dire.

Hon. George Ross Anderson, Jr.: Experience with attorney voir dire
quickly led to abandoning it. The experience "was a near disaster.L This is partially due to the ineptitude and inexperience of the
lawyers participating." Jurors resent it. Lawyers seek to try
their cases. - Jurors give more honest answers to judges.

L Questionnaires work far better.

Hon. Joseph F. Anderson, Jr.: Permits attorney voir dire in complex
F cases and others where appropriate. They are limited to 20 minutes
L a side. But opposes amendment of Rule 47(a).

Hon. Richard S. Arnold: The better practice probably is to letF lawyers question the jury panel, but not for too long. But is
inclined to oppose the proposal.
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Hon. Sol Blatt, Jr.: Concurs totally in the opposition views
expressed by Judge Robert Doumar.

Hon. Charles L. Brieant: The proposal emanates from a committee
dominated by practicing lawyers. "This month I selected six civil
juries in six different cases during one morning * * *." That
could not be done with lawyer voir dire. Opposes the proposal.

Hon. Leonie M. Brinkema: (Two letters) Batson has not created any
new need for lawyer participation. 'Only the judge~cares about
selecting an impartial jury. Court-conducted voir dire sends a L.
clear message that the judge is in control, with lasting benefits
throughout trial. In a later letter to Judge Stotler, Judge
Brinkema observes that: "Lawyers-are partisans. 'aTheir allegiance
does not u'lie with truth or -even justice. Thei'r job is to do'L
everything they can to win * * *." It is the judge's job to ensure
that the trial is fair. Proposed. Criminal Rule 24 "will invite
more pretrial disputes, inject more delay at the'earliest stage of
the trial and, of course, generate entirely new issues for
appellate review."

Hon. W. Earl Britt: Counsel seek to select a partial jury; only the
judge seeks an impartial jury.

Hon Frank W. Bullock, Jr.: Counsel questioning is too time
consuming, too personal,' too much inclined to seek juror
commitment, and too intimidating. In a later letter to Judge
Stotler, reports that the judges and magistrate judges of M.D.N.C.
are unanimously opposed to the proposed change in Criminal Rule 24.

Hon. James C. Cacheris: Counsel participation will lengthen the
selection process and not produce any better'jurors.

Hon. B'. Waugh Cricrler: Two letters reflecting his correspondence
with other judges in the Fourth Circuit, and opposition to the
proposal.

Hon. Robert G. Doumar: (Four letters) Lawyer questions will invade
privacy, voir dire will become a mini-trial, appeals will increase,m
and 'intelligent individuals will seek to further avoid jury L
service. The proposal may reflect fear that Congress will enact
something worse;' there are serious doubts whether Congress can
interfere with the-judiciary in this manner. L
Hon. Franklin T. Dutree. Jr.: As a trial lawyer for more than
thirty years, I treasured participation in voir dire as an
opportunity to curry favor with the jury and create an atmosphere U
favorable to my client. Questioning by the judge instills in
jurors the importance-of their role.'

Hon. T.S. Ellis, III: As an instructor at the National NITA course,
I taught lawyers to use voir dire to argue their cases and to
select partial juries. Practice in New York, California, and
Alabama exhibits all the evils of lawyer-conducted voir dire, "which
t"is destructive of, and repugnant to, -the fair and expeditious
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administration of justice."

Hon. David A. Faber: Emphatically opposes the amendment. Lawyers
will use voir dire to argue the merits of the case, substantially
reducing the judge's ability to control the trial process.

Hon. Claude M. Hilton: (One letter, with copies of three others)L. Judge questioning is the best way to obtain an impartial jury.
Hon. Raymond A. Jackson: Lawyer participation will not enhance the
fairness of trial, will increase the time needed to select a jury,
and will add to the charges of retained and court-appointed
counsel.

Hon. Frank A. Kaufman: Too often lawyer participation means efforts
to sway the jury.

_+ Hon. Jackson L. Kiser: Lawyer participation is desirable only if itLI is strictly controlled by the judge.

Hon. Benson Everett Legq: The present system works well.

Hon. Peter J. Messitte: Lawyer participation takes inordinate timeL and yields little benefit. It may incline jurors toward or against
a point of view. A jury impaneled after basic questioning by ther court "is generally about as fair and impartial as a jury selected
after extensive voir dire conducted by counsel would be."
Hon. Henry Coke Morgan, Jr.: Trial attorneys are primarily
interested in selecting biased or prejudiced jurors. The present
rule works well.

Hon. Graham C. Mullen: Uses jury questionnaire, which helps focus
voir dire. Attorneys are given 15 minutes per side after a brief
voir dire by the court. Attorney participation is highly
desirable. As a trial lawyer, I hated the federal court because
there was not a fair opportunity to interact with prospective
jurors. If lawyers are given a fair shake by participating in voir
dire, they will feel better, this feeling is communicated to
clients, and respect for the system will be increased.

Hon. Paul V. Niemever: Five letters, reflecting correspondence with
many Fourth Circuit district judges.

Hon. David C. Norton: A right of lawyer participation would be "a
collossal waste of time." Some will want to prove the case at voir
dire. Effective limits will be difficult.

L Hon. Robert E. Payne: (Two letters). The court is fully able to
elicit all information required for exercise of peremptory
challenges. Lawyers will use voir dire to influence jurors and
elicit commitment. Voir dire, and intrusive questionnaires, will
be used to support the work of jury consultants who help select
favorable jurors. Prospective jurors resent these invasions by the

Call court, and the process demeans the courts and diminishes their
public respect. Voir dire will be used to argue the case. Voir
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dire will take more time, and will add points for appeal. There is
no reason to act for fear of Congress; it is "time for the
judiciary to take control of the business of the judicial branch."
Judge "Payne' repeated these views in a later letter to Judge
Stotler.

Hon. Robert D. Potter: Allows counsel voir dire in civil cases, but
not criminal. In criminal cases, counsel use the process to argue
the case; in multidefendant cases the process can be very tedious.
Counsel ask questions that are irrelevant and duplicitous.l,

Hon. Dennis W. Shedd:" Lawyers would' use voir dire to' make
arguments. They would lengthen the selection process.

Hon. Frederic N. Smalkin: Counsel participation lengthens the
process, and will be used to pre-argue the case.

Hon. Rebecca Beach'Smith: Opposes, for the reasons expressed by
Judges Brinkema, Doumar, and Payne.

Hon. James R. Spencer: I usually seat a jury in less than an hour.
I have worked in a jurisdiction with lawyer v oir dire, and it takes
one or two days. Lawyers are interested in selling their case and
seating a partial jury.

Hon. Frederick P. Stamp" Jr.: In some cases, particularly complex
cases, allows counsel participation, usually for about ten'minutes
a side. Does not permit questions that seek to talk a juror into
disqualification or challenge for cause, or that argue the case.
But as a trial lawyer, saw abuses by lawyer questioning.

Hon. William B. Traxler. Jr.: The average jury selection takes
about 15 minutes; the questions asked by the court, and the
questionnaires, give enough information for intelligent lawyer jury
selection.

Hon. James C. Turk: Within reasonable limits, permits counsel to
ask additional questions after initial questions by the court.
This is desirable "if it can-be done under the control of the
presiding judge."

Hon. [Illecible; a response to the Fourth Circuit Ouestionnaire
that may be by Hon. Hiram H. Ward]: Lawyer participation consumes
too much time; questions by each side overlap; each side tries to
develop a personal relationship with the jury.

Hon. Richard L. Williams: Counsel attempt to make 'closing
arguments; the gifted win an advantage. With questionnaires and
jury profiles, biased jurors can be picked; each side could pick
six, and all cases will produce hung juries.

Hon. Henry L. Herlong, Jr.: Lawyer voir dire would take'too long.

Hong. [Illerible Name ion 4th Circruit Questionnaire p. 1661: Lawyers
would attempt to try their cases on voir dire. States that permit
this may take weeks to select a jury.
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L Hon. [Illecible Name on 4th Circuit Ouestionnaire P. 1671: The
proposal would be devastating. It would hand over control of the
very first thing that happens, divesting judges of the power to be

L in full control. It would waste time. (This judge does permit
lawyers to ask follow-up questions when they are genuinely
searching for material supplemental information.) -
Hon. [Illecible Name on 4th Circuit Questionnaire, p. 1711: "Waste
of time . . . opportunity for counsel to posture."

Hon. [No name on 4th Circuit Ouestionnaire, T. 172]: Lawyer
participation is desirable. Attorneys are in the best position to
know what information should be elicited, and to react with follow-

i%.k up questions. With more than 6% years of, following this practice,
L has not seen excess time taken.

Hon. rNo name on 4th Circuit Ouestionnaire, P. 1741: Refers to an
attached letter, so this may be double-counting. The judge is the

L only participant who truly cares about getting an impartial jury.
Lawyer questioning will slow down the process and add unnecessary
confusion.

Hon. [No name on 4th Circuit Ouestionnaire, p 1751: To force this
on judges will turn control over to the lawyers. Voir dire becomes
an additional advocacy hearing, not a search for an unbiased jury.
Hon. [No name on 4th Circuit Ouestionnaire, P. 177]: Lawyer
participation would significantly delay the process without
significant corresponding benefit.

Hon. [No name on 4th Circuit Questionnaire, p. 1781: Allows lawyers
to ask follow-up questions "under close scrutiny." It would be an

L enormous mistake to do anything but leave this to the' judge's
discretion "because it has become a tool to circumEvent] justice."
Hon. [No name on 4th Circuit Questionnaire, p. 179]: StronglyL opposes. Lawyers seek to seat a favorable jury. Intentionally or
unwittingly, as the case may be, they may ask questions that
pollute an entire panel. When I have allowed lawyers to
participate, they have been inefficient and taken more time than
necessary. They tend to ask insensitive questions.

Hon. [No name on 4th Circuit Ouestionnaire, p. 1801: "Too muchL confusion, delay, redundancy, and inefficiency would flow" from
lawyer participation.

Irft Hon. [No name on 4th Circuit Questionnaire, p. 181]: Judge-directed
questioning usually is more efficient. Lawyers generally are
satisfied. I have no strong feeling for or against lawyer
participation, but we should retain the present system so that each
court can make its own policy.

Hon. [No name on 4th Circuit Ouestionnaire, p. 182]: "Fair and
balanced voir dire requires that the judge ask the questions."
Counsel will attempt to argue and influence jurors.
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Hon. [No name on 4th Circuit Ouestionnaire, D. 1831: Lawyer
participation is good. "[T] his method gives both the court and the
attorneys, a-,better sense of a juror's stance on controversial
issues and possibly aids in eliminating some appeal problems.",

Hon. [No name on 4th Circuit Ouestionnaire, D. 1841: Lawyers want
to establish rapport. No lawyer wants an impartial jury. Prying
and nonrelevant,, questions, would be asked. The time requiredd for X

voir dire would be, tripled or-quadrupled.

Hon. James H. Alesia: The proposal is counterproductive, and should r
be discretionary if enacted. Experience, with questionnaires shows
that lawyers often submit exce-ssive,'numbers of questions, many of
which attempt to argue, the law or'are,-very invasive of privacy.

Hon. Wayne R. Andersen: My experience with permitting attorneys to
ask direct questions on voir dire ,"haas "been completely positive. "
It is fair to allow an attorney t~o ,attempt to establish some
personal rapport. At times attorneysdiask questions that need to be
asked, and that I had not asked. Attorneys are grateful for the
privilege. Very few have even come close to abusing the privilege.
But lawyer participation should not be, made a right. That will L
expand the time required, and will 'inject advocacy. Some judges
may operate better by asking all the questions.

Hon. Sarah Evans Barker: The current rule works perfectly well and L
should not be changed. Lawyers Want to try their cases on voir
dire. They are not sufficiently-sensiti've to the "run on the bank"
phenomenon that arises when a juror's answer toa loaded question
put by counsel prompts others to join in as a device for getting
out of jury service-,entirely. Giving lawyersan entitlement makes
it more difficult to rein them in.

Hon. Gene E. Brooks: Strongly favors lawyer participation, not
because they have, a right but should have an opportunity "because
it enhances their representation of their client." It is a one-on-
one, give-and-take that enables better assessmentl.of prospective
jurors. "I have stronger views if it is a criminal case."
Experience has been very favorable. If attorneysattempt to try F
the case, they can be set straight with a brief bench conference.
Generally a civil jury is selected in less than one hour, and a
criminal jury in less than twohours. Lawyers have a legitimate
complaint when they'are foreclosed' from the process.

Hon. Elaine E. Bucklo: For eight years, I allowed counsel to
participate. I have stopped.' They did not elicit additional
information that brought out latent prejudice. Sometimes lawyer LJ
questions insult the jurors. Many ask, loaded questions hoping to
obtain statements that will support a challenge for cause. There C
is a potential risk that a judge will conduct an inadequate voir
dire, and that counsel will be reluctant to criticize it. But
appellate opinions are a better cure than a right of lawyer
participation.
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Hon. Barbara B. Crabb: "[PIarticipation by sufferance has
advantages over participation as of right." There seem to be few
problems if the judge has the power to withdraw a privilege of
participation. And there will be difficulties if prisoners and
other pro se litigants must be allowed half an hour to flounder
around asking questions.

Hon. Thomas J. Curran: With 35 years of trial practice experience,
understands that lawyers feel that no' one can conduct voir dire as
effectively as they can. But many use it to ingratiate themselves
and make opening statements. Lawyers take longer. And it is
difficult for: a judge to determine when counsel are making
arguments framed as questions, or asserting propositions of law, or
attempting to embed their viewpoints. There should not be a right
of counsel participation.

Hon. S. Huqh Dillin: 25 years of state-court practice shows what
happens with lawyer voir dire. "[S]uch practice is frequently a
disaster. It certainly prolongs the trial of a case."

Hon. Frank H. Easterbrook: Summarizes and comments on the responses
to his survey of 7th Circuit district judges.' Of 30 responses
received by February, 28, 1995, 4 favor the Rule 47 proposal, 22
oppose it, and 4 take no position. Of the 30, 14 permit lawyers to
participate, but 9 of these 14 oppose the proposal. Most judges
observe that lawye'rs are seeking to get favorable juries. Most
also agree that the court's right to cut down on time, and to deny
lawyer participation entirely, is essential to management of the
process. No one believes that different rules should be adopted
for civil and criminal cases. Many of the judges enthusiastically
participated in voir dire as practicing attorneys, or supervised it
on state courts, but 'have changed on becoming federal judges.
Those who have done it both ways prefer judge-conducted'voir dire.
No judge mentionsidissatisfaction of lawyers. None believes that
Batson requires greater counsel participation. In addition,
lawyers vastly overestimate their abilities to select favorable
jurors; such social science as there is shows that they are
completely unable to distinguish.

Hon. Terence T. Evans:'Having worked in the Wisconsin system withdirect lawyer participation and in the federal system, the federal
system is better. Many attorney questions "were aimed at
conditioning juror's. Most had very little to do with actual
fitness of a prospective juror * * *. Also, there is a
considerable amountlof showmanship and grandstanding * * *

Hon. John F. Grady: For 1:9 years, has allowed lawyers to supplement
his questioning. 'It has not been a problem because "I limit it
very strictly." "It is rare that a lawyer will take more than five
minutes with supplemental questions." Participation adds to the
sense that trial has been fair; indeed,-that sense of fairness is
more important than any new information. But it would be a mistake
to adopt the Rule 47(a) amendment. Lawyers would attempt to
brainwash the jury. Judges would resist these abuses, creating
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controversy in the trial court and on appeal. Most lawyers really
do not know how to ingratiate themselves with the jury, and waste
valuable time trying. They steer away from sensitive- questions,
and indeed prefer that the court ask them. Batson problems are
rare, and the premise that lawyer questioning will turn up
nondiscriminatory grounds for peremptory challenges or for
challenges for cause is not likely to be borne out in practice. If
we start down this road, the, next step likely will 'be to set
minimum times that must-be permitted for attorney questioning.

Hon. William T. Hart,: Permits lawyers to participate. This process V
seems fair. "Allpwing such participation as a-_matter of right does
not seem to be a problem if the judge retains ithe discretion to
establish reasonable parameters."''; L

Hon. James F. Holderman: Permits attorneys 5 to 10 minutes per
party to participate. They are advised that counsel may not, argue
their case, attempt ,to indoctrinate the prospective jurors; or
attempt to obtain a commitment from the prospective jurors:1" But
the rule should not be changed; in its present form, it supports r
the effort to see that counsel 'do not go beyond proper" questions.

Hon. Harry D. Leinenweber: My normal practice is to permit attorney
participation; the opportunity is often wasted, but is not abused.'
On a number of occasions, attorneys have obtained answers different
from the answers I_ obtained by asking a question in a slightly
different manner. But I oppose the amendment; I want to be able to
deny participation if it would ,be a waste of time because the
attorneys are not competent or the case is open and shut.

Hon. GeoorqeN W. Lindber E: Increasingly, has allowed counsel to
participate on a limited basis and has had no negative experiences.
Bu3t' if thi's were a right, "I would expect some counsel would,
though 4u le, ignorance or aggressiveness abuse the office of voir

Hon. JoeiBilly McDade: Allows counsel a limited` time, usually 10
minutes per party. Rarely do they use the full l0'minutes. But if
this privilege becomes a right, selection will take- longer.
"Inevitably, counsel, like children, will attempt to stretch the
boundaries."

Hon. Michael M. Mihm: 'On first coming to the bench, allowed counsel'
to participate. "The experiment was a dismal failure in each case.
It failed because the attorneys were either unwilling or unable to 7
limit their questions to the areas I had identified or because the L
questions were an attempt to indoctrinate the jury * * *.," A
prosecutor is at a disadvantage in a "posturing" contest with
defense counsel. It is extremely'difficult to control.

Hon. Richard Mills: The Rule 47(a) amendment would be a disaster.
As a new state-court judge in 1966, I allowed supplemental
questioning, but even that was abused. "Counsel don't want an
impartial jury at all."
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Hon James T. Moody: No strong feelings. Experience with lawyer
voir dire in Indiana state courts was favorable, but in 13 years as
a federal jduge has not allowed lawyer participation.

Hon. James B. Moran: Always asks all the questions. "I do not
recall in the last sixteen years any party indicating
dissatisfaction with the scope of the examination."

Hon. Paul E. Plunkett: The proposed amendment is good. For eight
years I have allowed lawyers to ask follow-up questions. Only
occasionally to they actually ask questions, and when they do the
questions are short and to the point. "[I] t is their jury and they
know significantly more about the case than the trial judge." And
this builds support for defending a peremptory challenge against
Batson attack. "Of coure, my practice is based on sufferance, not
right, 11 and I have refused lawyer participation in, a few cases that
"involve lawyers who are windbags or lawyers who have demonstrated
that they simply will not follow my rules in jury selection."
Hon. Rudolph T. IRanda: Opposes the proposal. 11 [Al change would
subject the process toithe negatives that are now precluded * *

Hon. Philip G. Reinhard: Experience with lawyer participation in
state court shows that the process will take longer. Attorneys
will seekto ingratiate themselves. They will not add anything
positive toward selecting a fair jury. Jurors are more impressed
withthe importance of truthful answers when the judge asks the
questions.

Hon. Paul E. Riley: Permits each side a reasonable opportunity to
participate. "I feel very strongly that lawyers should try their
own cases; and an essential element in trying the case is the
selection of the jury." "Ithink the practice is a very positive
impression on the potential jurors * * *."

Hon. Stanley J. Roszkowski: Experience with lawyer participation in
state court and with no lawyer participation in federal court shows
that the best system is to have the court do the questioning.
Lawyers seek jurors partial to their side. Most lawyer time is
used in selling the jury.

Hon. John C. Shabaz: The proposal is ill-advised and unnecessary.
"We need no state court circuses nor further wastes of time and
judicial resources * *."

Hon. Milton I. Shadur: Strongly opposes the proposal. Jury
selection should be neutral, not the occasion for advocacy. Jurors
are less likely to be offended by questions from the judge; I have
never seen even a hint to support the assertion in the Committee
Note that jurors may be less forthcoming in responding to the
judge. Other judges may prefer to allow lawyer participation. But
it would be a mistake to fashion a procrustean bed that forces all
judges to follow the same course.

Hon. Allen Sharp: Experience in state court, with rather passive
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trial judges, showed "a great propensity to go as far as possible
in trying one's case'and indeed wringing commitments and promises
out of jurors." My practice, is to require lawyers to make opening
statements during the voir dire process. This enables them to
speak to the juror, and spares the judge from having to explain the
details of the case. Lawyer questioning is time-wasting. In,the e
hands of some judges, it will get completely out of hand. If the
Rule 47,(a) proposal is ,adopted, it should "be controlled ,by J
districtjudges, with a wide use of discretion toavoid awaste of
time." ,,
Hon. Hubert L. Will: Would not change the present system., Lawyers
hope to'pick a favorable jury, to establish rapport,, and to plantm
the seed o6ftheir theories. ,

Hon. James B. 'Zagel:,As a trial lawyer, I -asked questionrs designed
to establish rapport. The federal system is, good because' it
diminishes the effects of ,lawyer charm, taking away the opportunity
for individual communication with jurors. If ingratiating tricks
fail, the result is also undesirable because jurors,,dfislikethe
lawyer for trying. I ask orally questions that many courts put
through questionnaires, because it is useful to observe the juror'X
demeanor in answering. The fact that lawyers know the case better
only'means thatthey should be allowed to submit questions tothe -

jludge. Although there may be a few jurors who are intimidated by
judges, Ither* are many more who neither like nor,trust lawyers and
who will be less candid in responding to lawyer questions.,Under
the proposed rule, I would set time limits - and lawyers would use 1
them fully. I would preclude commitment questions, Jokes,
compliments,, and conveying information about the lawyers
themselves. All of this will be extra hard work in'the effort to
maintain control. There will be more appeals on all these issues, 1
and perhaps even more game-playing by lawyers.

Hon. Anthony A. Alaimo: Expresses complete concurrence with the
views of Judge John Nangle, described above.

Hon. Lawrence J. Piersol: Supports the change. 'Commonly conducts
initial voir dire, and then allows at least 15 minutes per side for
direct questioning. "I am sometimes pleasantly surprised with
approaches that are better than mine." "[Alt that point in the
trialithe lawyers know more'about the case than the Judge and this
assists them in the voir dire." And "the Court is in a much better
position to rule on the Batson challenge when the lawyers conducted
at least part of the examination."

Hon. Joseph E. Stevens, Jr.: Expresses complete accord with the
views of Judge John Nangle, described above. "[A]s a trial lawyer
I used my opportunity to conduct part of the voir dire examination F
* * * to woo the jury almost to a shameful extent, my questionsand
comments * * * being replete with argumentative and solicitous
suggestions." Lawyers still do this. '

Hon. David, Warner Hacren: "[J]ury and juror conditioning have become
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a fine art in the state courts. It is taught at seminars all over
the country. * * * Because the state system allowed us, it became
my duty and my opponent's to use voir dire to obtain jurors as
favorable to our cases as possible, conditioning them all the
while." This does not serve justice. The amendment would bring
only improper questions to supplement the proper questions asked by
the court.

Hon. Michael A. Ponsor: "The new proposals, if implemented, will
complicate the process of jury selection, encourage manipulative
tactics by counsel and generate endless appeals unrelated to the
merits of the cases." It requires uniform practice, ignoring "the
unique legal cultures of our various districts and the practices of
various judges."

Public Comments

95-CV-94: Hon. Edward Rafeedie: Offers an example of an
inappropriate voir dire question "suggested by counsel in a breach
of contract case."

ii 95-CV-98: John Wigqins, Esa.: Lawyers in Washington State shy away
from federal court because they cannot participate in voir dire.
There will be strong support from the bar for the proposal.

l 95-CV-99: Hon. Edwin F. Hunter: Was Rules Committee member 20
years ago; they considered and rejected attorney voir dire. His
first federal trial, in 1953, involved an outrageous play for
sympathy by plaintiffs' counsel; he has put all questions himself
ever since.

95-CV-101: Hon. Stanwood R. Duval, Jr.: Regularly allows 10 minutes
per side for counsel voir dire. But it should not be made
mandatory. What is a "reasonable time" will become a point of
contention.

L 95-iCV-102: Charles W. Daniels, Esq.: Attorney participation will
not increase time requirements. Has participated in trials after
judge-conducted voir dire in which there were "mentally ill,
probably incompetent, jurors"; if allowed to participate in voir
dire, would have tried to get at least a few sentences of response
from each juror "to exhibit whether they were oriented in the
proper spheres." Generally, judges do not know cases well enough

L) to do as good a job as counsel.

95-CV-103: Hon. Wayne R. Anderson: Invariably allows attorneys toci participate in voir dire, but this works only "because of the power
given to us under the current rule." Change the rule, and
attorneys will use voir dire for advocacy.

95-CV-104: Hon. Robert Holmes Bell: My practice is to permit
attorney participation. But why dilute control and generate
appeals by allowing only 'reasonable" limits in the judge's
"discretion"? The amendment would create a tool "designed to
enable lawyers to secure jurors of their philosophical and
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sociological persuasion."

95-CV-107: Hon. Martin L.C. Feldman: The Note to Criminal Rule 24
refers to a presumptive right to participate in oral questioning;
it should be made to conform to the Note to Civil Rule 47(a), which
has no such reference.

95-CV-108: Hon. Robert B. Propst: Lawyers do not want impartial
jurors; they want to participate in voir dire to ask improper
questio' sand establish "rapport." If there is to be any change,
it shouldbe limited to followlup questions directed to individual
jurors who have given questionable responses to questions by the
judge.

95-CV-11O: Lester C. Hess, Jr., Escr.: (The numbering is obscure) i
Lawyer participation in jury voir dire in state court involves
"blatant attempts to influence- the jury [that] disgust me as an
officer of the court." Judge-directed questioning in federal court
works betters Rule 47 should not be changed.

95-CV-110: Bertram W. Eisenbera, Esq.: In New York state courts,
lawyer-conducted voir dire works rather smoothly when there is a C
judge in the room. The proposed change is good.

95-CV-111: Frank E. Tolbert, Esq. Lawyers are more familiar with
the case and can frame better questions. Judges too often come too
close to the facetious description that they ask the jurors whether
they know their, names and where they are, leaving no basis for
intelligent challenges.

95-CV-112: Hon. Jackson L. Kiser: In W.D.Va., all judges permit
counsel to participate in oral questioning. But in pro se cases,
judges do the questioning themselves because it is too difficult to Al
cabin pro-se litigants, who "want to make speeches."

95-CV-113: Hon. Judith N. Keep, for the unanimous Judges of the
Southern District of California: All are strongly opposed. "Faced
with the prospect of committing reversible error * * *, it will be
very difficult for the court in fact to control voir dire. Because
personal voir dire is, not a right now, we do have control."
Lawyers who nowLenthusiastically accept 15-minute question periods
will demand more. Fearful of malpractice, attorneys will push the
limits in exercising voir dire, and fear of reversal will restrain,
judges from attempting control.

95-CV-114: Hon. John B. Bissell: Lawyers can suggest questions for
questionnaires or voir dire. That works. Voir dire is expedited,
particularly in complex cases with many parties, each of which
would seek to participate. Judge-framed questions can reduce the
risk of tainting answers. 7
95-CV-114(second): Hon. A. Andrew Hauk: The judge should be in
control. Counsel should be allowed to engage in reasonable and
nonrepetitive voir dire. These interests can be reconciled by
approving proposed Criminal Rule 24(a) and Civil Rule 47(a) thy
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"provided it is clear that the court, at all times, must be in
control of the supplemental examination by parties and counsel * *

95-CV-115: Hon. Richard L. Williams: Attorneys are tempted to use
voir dire to curry favor or influence the jury. Judges are more
efficient, and there is no disadvantage to the parties, who have
opportunity to suggest further questions.

95-CV-115(second): Hon. Harry L. Hupp: Twelve years on the
California Superior Court bench with mandatory lawyer voir dire and
eleven years on the federal bench show the superiority of present
Rule 47(a). A judge who does the job properly will elicit all the
information needed for challenges for cause and intelligent use of
peremptories. "Experienceltells me that the lawyers will try to
cheat on the voir dire rules and that this is taught as the way to
do it in all of the advocacy schools." And most federal
practitioners do not know how to do it properly.

95-CV-118: Richard C. Watters, Escq.: Lawyers should be given a
specified amount of time to orally question prospective jurors.

95-CV-119: Richard A. Sayles, Esq.: Judge-conducted voir dire
varies greatly, but most judges are more interested in preserving
the panel than in digging out bias or prejudice and do not ask
probing questions. Attorney participation does not lengthen the
trial process in any meaningful way.

95-CV-122: Allen L. Smith. Jr.. Esq.: Lawyer participation will
ensure neutral jurors, or jurors evenly balanced bewteen the
parties. And it enables the lawyer to assess the unspoken
communications that occur.

L95-CV-123: Hon. Arthur D. Spatt, for all the judges of the Eastern
District of New York with one abstention: The present Rule works
well. The object of most lawyers is to ingratiate themselves and
select a favorable jury. Changes are unnecessary.

95-CV-125: Alex Stephen Keller, Esq.: Lawyers know the case best.
The process of suggesting questions and then follow-up questions to
be asked by the judge is difficult. Judges will be able to control
counsel. The proposal will improve the administration of justice.

95-CV-127: Daniel A. Ruley, Jr., Esq.: Judge-directed voir dire is
"virtually sterile and of little meaning." Questions submitted in
advance by counsel present an impossible task, because the answers
may require several follow-up questions. (See also 95-CV-165.)

95-CV-128: Mike Milligan, Esq.: In 22 years of experience, judges
have shown no interest in detecting juror bias; they seek only to
select a jury as quickly as possible. In the local federal court,
all judges permit some lawyer questioning; it is most helpful.
Particularly in combination with a return to 12-member juries, this
can make more difficult the continuing use of peremptory
challenges. As a plaintiff's employment discrimination lawyer, I
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usually can find some acceptable reason to excuse the only middle-
aged white male on the voir dire panel; this will be more difficult
if defendants can ask supportive questions and the panel is
enlarged to include more of this type.

95-CV-132:, Hon Robert B. Propst: (See also 95-CV-108): The
Committee should consider, eliminating, peremptory challenges.,
Lawyers usually challenge the best-qualified jurors because they do
not want jurors who will understand the issues.

95-CV-'133: Hon. John W. Sedwick: (1) Lawyer voir dire is "aimed at I
obtaining a jury composedof_ people whose psychological profiles LF:
suggest to the lawyer (or her consultant) that a verdict in favor
of the lawyer' s client will ,be likely." This modern model 'demeans
our systemlias !"each litigant is seen tobe, 'fengaged in strenuous
efforts to obtain a-jury predisposed to a particular outcome',." And
there are substantial and unjustified invasions of juror privacy.
Opposing lawyers will not right the balance, because often they are
as interested in the answer as the inquiring lawyer. (2) I work
hard 'in preparing for voir dire; often DI1E thin of important
questions - and s'ometimes they are obvious -that are not'in the
questions submitted by lawyers who are too busy inquiring into
reading and television habits to:,'think of the serious grounds for
challenges for ~cause,. If, as lawyers say, some judges do not do an
adequate job, pthe cure is "!education,_, peer pressure,] and FS
admonitions from chief judges." t(3) A'whole new bpdy of appellate
law of procedure will develop. "The system does not need another
body of procedural law with which trial judges, trial lawyers,, and
appellate judges must become familiar." 'The new rule would be "a '
grave error.

95-CV-134: Professor Michael H. Hoffheimer: The dangers of lawyer U
voir dire outweigh'any advantages. There are special problems when
parties appear without counsel. , And there may be la a
disproportionate forensic advantage to more experienced counsel."

95-CV-137: Hon. Philip M. Pro: When direct examination by counsel
is, appropriate, the vast majority of judges will permit it now.-
The mandatory language of the proposal goes too far in addressing
the legitimate concerns expressed'in the Note.

95-CV-139: Hon. Joseph M. Hood: Shares Judge Bertelsman's concern
that the object of most attorneys -is to select a favorable jury,
not an impartial one. "(See 95-CV-145, below.)

95-CV-140: Michael E. Oldham, Esq., and Heather Fox Vickles. Esa.:
Most district judges permit attorney voir dire, and have no L
difficulty controlling it. The lawyers are in the best position to
elicit information relevant to for-cause and peremptory challenges.

95-CV-141: Brent W. Coon, Esq.: Supports the proposal.

95-CV-142: Hon. Alan A. McDonald: Few lawyers are proficient in
voir dire. Argument is common. Disparate skills and aptitudes can L
tilt 'the process. Deficient lawyer'performance may offend the
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entire panel and prevent a fair trial. I have regretted most of
the occasions when, prompted by complex issues or familiarity with
the abilities of counsel, I have permitted direct participation.
"I have a concerned curiosity" about the source of the Rules 47 and
48 proposals.

95-CV-143: Hon Fred Van Sickle: Contrary to the draft Note, jurors
-i4-d respond more readily to the court than to counsel. It is better

that embarrassing questions be put by the court, to avoid offense
at counsel. A right to participate will increase appeals. CounselL seek to seat a partial jury, not an impartial one. Fifteen years
on the state trial bench in Washington showed that counsel
participation is contrary to the efficient, wise and fair use of
jurors. The Chief Judges of the Ninth Circuit have voted unanimous
opposition to the proposal.

95-CV-144: William F. Dow. III, Esa.: The commentary to the
proposal articulates the reasons for support. In the few cases in
which D.Conn. has permitted lawyer participation, the process has
been "edifying, intelligent, and consistent with the desire to
obtain selection of a fair jury." And the perception of fairness
is increased.,

95-CV-145: Hon. William 0. Bertelsman: I regularly permit 10
minutes of voir dire for each side. But the proposal will
encourage lengthy voir dire, particularly in sections of the
country where that is common in state courts. Most lawyers seek a
partial jury, and are encouraged by training programs to establish

L rapport and psychoanalyze prospective jurors. And they invade
juror privacy. There is no reason to adopt this proposal.

l 95-CV-146: Hon. Lewis A. Kaplan: Advance submission of proposed
questions, and suggestions for additional questions after initial
voir dire, afford ample opportunity to take advantage of counsel'sp knowledge of the case. If the judge does it right, there is
nothing left for counsel but to brainwash the jury.
95-CV-148: Hon. Peter C. Dorsey: Flexible use of the present rule
works, preserving the court's necessary control of the voir dire
process. Experience in Connecticut state courts shows an
expenditure of time that federal courts cannot afford.

L 95-CV-149: Thomas D. Allen, Esq.: The lawyers know the case better
and will ask important questions the judge may overlook. And they
can get a "feel" for jurors that facilitates elimination of biased

C jurors at both ends of the spectrum. In addition to this proposal,
L the Committee should consider requiring use of questionnaires.

95-CV-l51: Hon. J. Frederick Motz for the unanimous judges of D.
Md.: Whatever surveys may show, lawyer voir dire will consume more

L. time. Lawyers will attempt to argue their cases, and will intrude
on juror privacy. We now permit supplemental questions by lawyers
seeking legitimate information, but this works because lawyers know
this is a privilege that will be revoked as soon as it is abused.
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The attempt to assure continuing judge control will not work well.

95-CV-1252: Richard W. Nichols. Espy.: Framed as a comment on Rule
48, but observes that lawyer participation in voir dire can help r
achieve the goal of representative juries.

95-CV-153: Hon. Thomas C. Platt: I have attempted to permit lawyer
participation. New 'York, state practicehas ruined them.' They are
incapable of asking "unloaded" questions. We have an unruly and
litigious bar" and" the proposed rule' will simply add new grounds
for appeal.There is, no, reason to compel new practices ,by judges
who achieve sound jury selection by asking the proper,,questions
submitted by counsel.

95-lCV-154:, litI'rai'B.~,Brudberc. Esc.: 35 years of experience show that
judge voir dire "is seriously deficient." '-`t'Only modest extra time'
will be required for lawyer participation, and it "would improve
greatly the ability to get impartial jurors."

95-CV-155:;,0,J., iHouston Gordoni. 1 Esa.: Judge voir dire makes it seem
the'judge!'s jury, not 'the parties' juryi; party voirldire makes ther
results more acceptable.' Public perception is that judge questions
intimidate the jurors, who are reluctant to answer honestly. The
parties know the caseand can find the crucial questions. The
court can control potential abuse,',

95-CV-,157: Hon. Joanna Sevbert: As trial lawyer and judge in New
York State, court, Ras well as federal court, has found that "the
majority of judge voir ̀ dires were fairer." Jurors take judge
question~s more seriously, and lawyers are left'free to evaluate
juror responses rather than plan the next questions. Jurors'are
embarrassed to confess their inner secrets in front of people with
whom they may serve. Mandatory provisions generate senseless U
appeals. We should concentrate on training judges on the means of
conducting proper, meaningful voir dire examination.

95-CV-158: Hon., Samuel B. Kent: Pro se litigants pose a great risk
of abuse. Many lawyers are woefully inadequate, and many have
participated in state systems that are remarkably intrusive and
abusive. I typically spend two to three hours on voir dire, and L
permit supplemental quesioning by lawyers both of the entire panel
and of individual jurors; experienced lawyers can contribute well,
but the inexperienced-and "frankly incomptent" do not. The courts C
simply cannot afford anything that will consume additional trial
time. (The same statement appears again as 95-CV-196.)

95-CV-159: Hon. B. Avant Edenfield: Most judges permit limited F
lawyer participation now; lawyers behave because they know the
privilege can be withdrawn. Lawyer participation will lead to the
great waste of time we, see in state courts. (Judge Edenfield L
renewed his comments in 95-CV-272.)

95-CV-162: J. Richard Caldwell, Jr., Esqr.: Some judges conduct
thorough voir dire inquiries; some do not. Abuses by counsel can
be controlled. Excessive time will not be required.
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95-CV-163: Hon. Prentice H. Marshall: As written earlier,
wholeheartedly supports.

95-CV-164: Hon. Donald D. Alsop: Lawyers use voir dire to attempt
to educate the jury. Their participation will have an effect
opposite the Committee's expected improvement in the appearance and

l7 reassurance of fairness.

95-CV-165: Daniel A. Ruley, Jr., Esq.: Counsel rarely abuse the
voir dire privilege when it is extended. They are more effective
at follow-up questions than the process of suggesting questions to
the judge after initial voir dire by the judge.
95-CV-166: Hon. Lucius D. Bunton: A poll of all 10 active judges inF W.D. Texas shows all oppose any change. Some allow attorney
participation now, but none should be forced to. Federal courts
try cases quicker and better than state courts; one reason is that
not much time is taken to select a jury.

95-CV-167: Professor Bruce Comly French: Attorney voir dire "is
particularly important in light of new Supreme Court decisions
relating to gender and racial bias."

95-CV-168: Daniel E. Monnat, Escq., on behalf of Kansas Assn. of
Criminal Defense Lawyers: Practical experience confirms theF studies: jurors tend to be less candid when answering questions put
by the judge rather than counsel. Judges are not in a good
position to follow up on juror responses. Active give-and-takeL between counsel and prospective jurors is essential.
95-CV-170: Kenneth J. Sherk, Esq., for the Federal Rules of Civil
Procedure Committee of the American ColleQe of Trial Lawyers: The
race- and gender-bias limits on peremptory challenges make lawyer
participation essential. But even more important are the
advantages lawyers have in uncovering grounds for for-cause
challenges. The empirical data suggest that little extra time will
be used by voir dire. As Judge Lay has written, experienced
lawyers know that attempts to abuse the system are more likely to
offend jurors than persuade them, and in any event judges canL control any potential for abuse.

95-CV-171k: John S. Gilmore. Escr.: Judges shy away from the open-r ended questions that allow jurors to talk, revealing their mentalL processes and providing insights into potential biases. But it is
important to protect juror privacy rights.

95-CV-172: Hon. Jerry Buchmeyer: Generally I permit lawyer voir
dire, but not in multiple-defendant criminal cases, nor by
attorneys who have shown that they will simply waste the time or
abuse the panel members.
95-CV-173: Hon. Sam R. Cummings: Registers opposition.

95-CV-174: Hon. Virginia M. Morcgan for the Federal Magistrate
Judges Assn.: There is no compelling need for the amendment, and no
need for nationally uniform practice. Privacy interests must be
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protected. Lawyer voir dire would be an inefficient use of judge
and juror time. Parties without counsel will conduct inappropriate
voir dire examinations, and will be at a disadvantage. If some
judges do not do the job well, the remedy should be judicial
training in the importance and techniques of voir dire. (The same
statement has been given number 95-CV-202.)

95-CV-175: Stephen M. Dorvee, Esq.: Supplementing statement as a
witness. Judges can control attorney voir dire effectively. One
value is that attorneys can observe juror reaction to counsel, to
test whether something about an attorney offends a, prospective
juror.

95-CV-176: Hon. W. Earl Britt. adding Resolution of Executive
Committee, Federal JudQes Assn.: Judge Britt observes that
attorneys are advocates; advocacy should begin after an impartial
jury is selected, not a's part of an attempt to select a favorable
jury. Continued judge control is the best means to check the
pervasive influence of "jury science." Lawyer participation will E
waste time, particularly in multi-defendant criminal cases. The
Resolution, unanimously adopted by the Executive Committee of the
Federal Judges Association, recites the dedication of the
Association to preserving the independence of the Federal Judiciary
and concludes that the determination whether attorneys should be
allowed to participate in voir dire shouldK be left to the
discretion of the judge.

95-CV-178: Gordon S. Rather, Jr., for American Board of Trial
Advocates: The National Board unanimously supports the Rule 47
proposal, believing that lawyer participation is essential to a
fair trial by jury. (The same letter has been assigned number 95-
CV-223 also.)

95-CV-179 Illinois State Bar Association Board of Governors:
Supports Rule 47 amendments on the "clear and concise rationale"
provided in the Committee Note.

95-CV-181: Hon. Thomas P. Griesa for the unanimous iudges of
S.D.N.Y.: The concerns voiced in 'the Committee Note are
significant, but they can be dealt with under the current rules.
Counsel seek to use voir dire to indoctrinate the jury. In
S.D.N.Y. we have special problems. Counsel who practice in state
court will see the new rule as -an invitation to engage in the
abuses the state courts are struggling to overcome. We do not have
a small, cohesive, collegial bar; there has been "an increase in
the number of lawyers whose' conduct lies regularly at the outer L
edge of propriety," and whose participation in voir dire would
generate added problems. A torrent of satellite litigation will
grow up over the attempt to clarify what are reasonable limits; the
attempt to bolster district court discretion will not be effective.
(The same statement was forwarded by Judge John F. Keenan, and
numbered as 95-CV-195.)

95-CV-182: Hon. Kenneth M. Hoyt: "I write * * * to cast my vote for
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the maintenance of the trial judge's discretion that is inherent in
the commission that trial judges hold." Experience in state court
shows that more than 90- of trial lawyers lack the communication
skills needed for effective jury selection; often a case is won or
lost in the jury selection process because of the differences in
skills. Trial judges, on the other hand, have good sense. (The
same letter also is numbered as 95-CV-194.)

95-CV-183: Hon. Fred Biery: Concurs with Judge Bunton, 95-CV-166.r Permits lawyers to ask follow-up questions, but would not want to
be forced to do this.

95-CV-184: Paul W. Mollica, Esq., for the Federal Courts Committee
of the Chicago Council of Lawyers: Supports the proposal because
"only advocates can make the fair but focused inquiry necessary."
But there is a risk that abusive behavior will not be objected to;
the proposal should explicitly state that the court may "on its own
initiative" terminate examination.

95-CV-185: Hon. Clarence A. Brimmer: I allow attorneys to conduct
r voir dire, but oppose the amendment.

L 95-CV-186: Hon. Sam Sparks: Years of experience with both systems
show that present Rule 47(a) has it right. Lawyers seek toF persuade or precommit jurors. Judges do voir dire faster.

95-CV-187: Hon. Filemon B. Vela: Experience with lawyer voir dire
as a Texas state judge and selecting more than 400 juries as a
federal judge shows there is no difference in the fairness of the
juries selected. But in state court the process takes days and
weeks, where in federal courts it takes hours or days.

95-CV-188: Hon. Edward C. Prado. for the District Judges Assn. of
the 5th Circuit: A poll of the 94 5th Circuit district judges had,
as of the writing, produced 73 responses. 61 judges oppose the
proposal, 11 favor it, and one abstained.

95-CV-189: Hon. Barefoot Sanders: Attorney voir dire is likely to
increase time. It is likely to reduce the prospects of sitting anE impartial jury; it is too late to correct the damage after abusive
questions are asked. Written questionnaires can be used to good
effect. Not all attorneys are eager to participate, but will feel
obliged to do so. Reasonable limits will become issues for appeal.

95-CV-190: Robert R. Sheldon, Esq., on behalf of the Connecticut
Trial Lawyers Association: The Association is dedicated principally7 to preserving the rights of injury victims. Attorney voir dire is
the best way to assure a fair and unbiased jury. The Committee
Note should emphasize that the power to set reasonable limits
should not prevent meaningful examination in a manner likely toLv illuminate issues of personal bias, prejudice, or improper
preconcpetions. (An excerpt of an attorney voir dire is attached.)
95-CV-193: Carolyn B. Witherspoon, Esq., for the FederalL Legislation and Procedures Committee, Arkansas Bar Assn.: No

88



objection of Rule 47; endorses the change to Criminal Rule 24.

95-CV-197: Hon. George P. Kazen: The proposal will open up a new
and fertile field of'litigation over what is reasonable. All
current proposals are to streamline trial, not'add time,. There is
no compelling reason'to change,.

95-CV-198: Hon. John Dq Rainey: As Texas state judge and federal U
judge, finds present federal system better. Lawyers seek to argue
the case. Jurors prefer the f ederal system. Allows lawyers to ask
follow-up questions; often they do not'ask any.

95-CV-199: Hon. Melinda Harmon: "Although I am greatly in favor of
attorney voir dire,' I do not, believe it would be wise to make
attorney voir dire' mandatory.", 'Experience as a Texas state judge
shows lawyers seek to try the case at voir dire, believing the case
must be won at that stage. 'If 'they fear' the outcome, they seek to
"bust" the jury by convincing all of the panel that they could not
be fair in this case, or by doing something to force a mistrial. L
Discretionary limits will not always work - a record must be made,
and damage may be done (by "throw[ingl a skunk in the jury box")
before the judge can intervene. And pro se litigants cannot be LJ
controlled effectively.

95-CV-200: Hon. David Hittner: Experience as a Texas state judge,
shows that lawyers conduct arguments, not jury selection. Almost
always permits" attorney'participation in federal court, admonishing
that a lawyer who purposely causes a mistrial willl never again
select a jury in this court and may be subject to sanctions. This i
works', but it works because of the power to deny any participation.
Pro se litigants also would be a problem under the proposal.

95-CV-201: Hon. Lynn N. Hughes: -As a Texas state judge found
lawyers arguing'the'case at voir dire. Questionnaires can give far
more information than hours of questioning. The rule "will develop
its own complex jurisprudence after the appeals courts are through Li
with it."

95-CV--203: Hon. John F. Nangle: My own practice with attorney voir K
dire varies from case to case, according to evident needs. Judges,
should be left free to adapt to individual case circumstances.

95-CV-204: Thomas D. Rutledge, Esq.: The proposal will help lawyers
determine the predisposition and bias of prospective jurors. LJ

95-CV-206: Dean M. Harris, Esq., for Atlantic Richfield Co.:';Lawyer
participation provides the appearance and reassurance of fairness,
making jury verdicts more' acceptable. The safeguards in the
proposal make the risk small in relation to the benefits'.

95-CV-207: Hon. Gerald Bard Tioflat: Appellate courts, will be
forced to review by a standard of presumed error, because it will
not be possible to know what questions would have been asked to
follow up on the questions that were prohibited by the trial court.
There will be 'no identifiable standard of review at all, making
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trial judges reluctant to curtail voir dire. And all of this will
increase appellate workloads by adding new claims of error.

95-CV-208: Hon. Richard G. Stearns: "I am puzzled by the
anachronistic consideration of this baleful practice. Citizen
jurors are not clamoring for an inquisition by lawyers into their
personal lives." Lawyers want biased jurors. "I am often

L dumbstruck at the inappropriateness of many of the questions
lawyers want me to ask prospective jurors." And lawyer
participation will waste precious time.

95-CV-209: Gerald Maltz, Escr.: "[LIawyer voir dire is essential if
we are serious about identifying bias and prejudice." Jurors are
reluctant to answer judges' questions; I have experienced countless
times very different answers to the same question when put by
counsel a second time. Judges vary greatly in the ability to
conduct voir dire. Lawyers know more about the case. Good lawyers
are not tempted to abuse the system, and good judges can control
lawyers who succumb to temptation.

r 95-CV-211: Hon. Joseph A. DiClerico. Jr.: As state and federal
judge has used 'different methods; this experience shows that
attorney voir dire will take more time. The proposal is

r unnecessary micromanagement. It will generate new appeal issues.
Counsel can get sufficient information through questionnaires and
questions submitted to the court for consideration. And it is
better to provide a means for jurors to answer sensitive questions
out of the hearing of other jurors (as by addressing questions to
the array by number, each juror then is asked if there is any
problem with any question, and is allowed to approach the bench to
identify any question and the problem).

95-CV-214: Kathleen L. Blaner, Esq., for Litiqation Section, D.C.
Bar: Because participation in voir dire will support better-r informed challenges for cause, it will reduce the use of peremptory
challenges and help reduce impermissible discrimination.

95-CV-215: Hon. Terry C. Kern: I allow attorney voir dire, but some
attorneys consistently attempt to abuse the procedure. If attorney

L participation is mandated, I will lose the leverage I now have to
control behavior by warning that the privilege will be stripped if
it is abused. And appeals will further erode the necessary

L judicial control.

95-CV-220: Terry D. Tubb, M.D.: Attaches a Wall Street Journal
article describing a $100,000,000 compensatory and $400,000,000
punitive damages award growing out of a failed transaction to buy
two funeral homes. See WSJ, Feb. 14, 1996, p A-15. At the end ofr the "Rule of Law" piece, by Walter Olson, it is stated: "Amazingly,
a federal advisory panel is actually proposing rules * * * that
could bring such state-court abuses to the federal courts by
ensuring lawyers there a right to grill prospective jurors directly
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95-CV-221: Norbert F. Bergholtz, Esp.: Most courts permit party
participation. It is important that this be preserved, to support
party faith in the basic fairness of the system.

95-CV-222: Gilbert Adams, Esc.: Attorney participation is
essential.

95-CV-226: Debbie Alexander. RPh: As a sales'person, "I can assure K
you that a lawyer can prejudice'and',d obligate''jurors prior to ever
trying a case without conscious awareness by the juror."' Lawyer
participation will undermine justice, as it does not in state
courts. L

957CV-227:, Bernard M. Susman: The proposal would "bring, to the 7
federal courts state court abuses."l

95-CV-230:, Gordon R. Broom, Escr.. for Illinois Assn. of Defense
Trial jCounsel: Firsthand attorney involvement in all phases of
trial is, important, including jury selection. This is less
cumbersome and supports follow-up questions. But the Note should
be amended by dropping the statement about protection against
unwarranted' invasions of privacy. "Questions about" what a
prospective juror reads, does 'for recreation and watches, on
television are often quite probative of thejuror's perspective and
should be freely allowed. In certain cases, even political and
religious subjects may be appropriate."

95-CV-23,1: J.P.. Economos,- DDS:' "It would be better to leave the
system as is rather than let it be pillaged by attorneys as is
often done at thestate level." 'We should change to professional
juries for complex cases.

95-CV-232: E. Lawrence Hull, CFP: "To allow such a procedure to V
infect the federal courts would be totally unconscionable and flies
in the face of public sentiment that favors limiting outlandish and
egregious jury awards as seen in state courts * * *."

95-CV-233: Roaer D. Huchey, Esq., for Wichita Bar Assn.: "The
opportunity for counsel in a case to interact directly with
prospective jurors is critical to counsel's evaluation of each
juror's ability to perceive and understand the proceedings, and to
discover potential grounds for challenge."''

95-CV-234: James A. Strain, Escr., for Seventh Cir. Bar Assn.: There
are no apparent serious problems with the present rule in Seventh
Circuit districts, but the change appears salutary.

95-CV-236: Malcolm B. Blankenship, Jr., Esq.: Attorney
participation would create problems "by elements of the various
bars whose motives are contrary to what I believe is very necessary
tort reform * * *-'

95-CV-238: Hon. Lawrence P. Zatkoff: Lawyers will attempt to select
favorable juries, and will begin to try their cases at voir dire.
They will take too long. The FJC survey shows that most federal [
judges agree.
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95-CV-239: Richard A. Rossman, Esq., for U.S. Courts Committee,
Michigan State Bar: Attorneys know the case better, and can explore
the subtle factors that may influence juror perceptions and
abilities to decide fairly. Several federal judges in Michigan
have expanded the role of attorney voir dire following the urgent
recommendation of lawyers participating in a 1990 Federal Bench/Bar

L{ Conference.

95-CV-240: Hon. T.F. Gilroy Daly: Lawyers will seek to influence
the jury, and will increase the time required. No empirical dataL suggest that court-conducted voir dire results in unfair juries;
the Committee's expressed concerns are not persuasive.

95-CV-241: Philip Allen Lacovara, Esq.: This "is a terrible idea,"
and "perversely ironic" at a time when state law reform efforts aim
at adopting the present federal practice. Lawyers will seek to
manipulate the jury by means that never would be permitted at
trial, and to distort the randomness of the panel. Lawyer
participation works when allowed under the present rule because it
is a matter of grace. Attempting to make it a right, controlled as
a matter of discretion, "would spark a new issue of partisan
wrangling and inject still another new issue for appeal."

95-CV-242,: John Frondorf: Opposes, but "would favor any changes
that will reform our runaway tort system * *

95-CV-245: Robert F. Wise, Jr., Esa., for Commercial and Federal
Liticration Section, N.Y. State Bar Assn.: It may not be wise toL mandate attorney participation. There is substantial criticism of
New York state practice; the difficulties encountered there and in
other states do not bode well. Lawyer questions could be used to
provide a pretext for supporting challenges in fact rested onL antipathy toward minorities. There are special reasons to be
cautious as to districts in states that have experienced "certain
abuses" in lawyer voir dire. This is a step backward at 'a time

L when court involvement is credited with streamlining jury
selection. A less drastic remedy would be to require thecourt to

r ask questions submitted in writing by counsel, subject to the same
limits as set out in the proposal. Criminal cases may warrant
direct attorney participation, but not civil.

95-CV-247: Don . Martens, Esa., for American Intellectual Property
L Law Assn.: Attorney voir dire is good. The amendment should not

require that the judge do any of the questioning. The Note
reference to invasion of privacy goes too far. Inquiries into such
matters as reading, recreational, and television habits are
desirablel- that a juror reads Popular Mechanics or Scientific
American, for example, might be relevant in a technical case.

L 95-CV-248: Michael A. Pope, Escr., for Lawyers For Civil Justice:
Too often, lawyers believe that judges are more intent on a
perfunctory voir dire than on achieving meangingful voir dire.
Simply asking jurors whether they can be fair and impartial is
inadequate. Jurors are less likely to be forthright when
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questioned by judges. Lawyers know the cases better; the,
opportunity to submit questions in advance does not respond to the
need for follow-up questions. The extra time required "is
surprisingly short."

95-CV-249: Hucrh F. Younci, Jr., Executive' Director, Product
Liability Council: Lawyer voir dire will improve the quality of,
justice. It will reduce reliance on peremptory challenges in favor
of challenges based on cause, ,reducing' impermissible bias.
Litigants will gain confidence in the system.

95-CV-251: C. Rollins Hanlon, M.D.:. Disastrous experiences in state,
courts speak strongly against extending to federal courts the right
to grill prospective jurors directly.

95-CV-253: William B. Poff, Esq.. for' Executive Committee, 2Nat.
Assn. of Railroad Trial Counsel: Approves.

95-CV-257: Brian T. Mahon, 'Esq., for Connecticut Bar Assn.:
Endorses,. TLawyerlparticipation is particularly 'necessary to
establish cause for excusing jurors in light 'of recent restrictions
on peremptory challenges.

95-CV-258: Hon. Robert N. Chatifnv: The proposed amendment codifies
my practice, but lit may encourage lawyers to'enqage in the tactics
that make it so difficult to seat a jury in the Connecticut state
courts where lawyer voir dire is protected by the state
constitution. If the rule must be changed, the Note should state
that it is common and proper to limit -the time for supplemental
questions to 15 minutes or less.

95-CV-262: John DeO. Briqcs, Escq.; Donald R. Dunner, Esq.; Walter
H. Beckham III, Esa., for 'ABA 'Sections" of Antitrust Law,
Intellectual PropertV Law, and Tort and Insurance Practice: Fully
agree-with thel'Committee's 'reasons for the proposed changes.
Attorney participation will result in less jury bias and prejudice
because,, lawyers know the case better and can be more specific in
uncovering bias,, and 'because better information will reduce
reliance on stereotypes. There also will be a greater sense of due
process. There will be no undue demand on judicial resources. The >
lack of effective opportunities for appellate review means that now
there is virtually no recourse for incomplete or ineffective court
questioning. (The Section of Intellectual Proper'ty Law would
welcome discussion of the reasons for requiring the court to
participate in the examination'. , And they are concerned about
allowing all pro se litigants -and counsel to participate even in
routine cases; the amendment should be modified to allow the court,.
for good cause on its own motion or on motion of a party, todeny
the right to participate in voir dire.)

95-CV-267: Hon A. Joe Fish- Experience as a Texas state trial
judge, under a rule that allows counsel to conduct all voir dire
questioning, shows that attorneys''on each side always try to seat
a jury'predisposed to their side. The present rule, works well and LJ
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should not be changed.

95-CV-269: James R. Jeffery, Esa., for Ohio State Bar Assn. Bd. of
Governors: Supports the proposal, which "would enhance jury

L selection without causing undue delay or inconvenience."

95-CV-271: Hon. Paul A. Magnuson: Attorney participation "would
L destroy the impartiality and efficacy of the trial. * * * By

definition, the parties' interrogation of the jury panel is
adversary, biased, and opportunistic." The trial-judge discretion
established by the present rule "ensures a level playing field for

L the litigants." l

95-CV-273: Pamela Arnagnos Liapakis, Esq., for Association of Trial
Lawyers of America: The proposal is too limited, because the trialL judge retains the preeminenEt role Tin voir dire. The Committee
should "draft a new rule which would equalize the roles of judge
and attorneys."

95-CV-274: Kent S. Hofmeister, Esq., for Federal Bar Assn., (1) by
Mark LaPonsky, Esq., for Labor Law Section; (2) by Marvin H. Morse,
Esq., for the Association: (1) Mr. Laponsky comments on Rule 47(a):
it incorporates a "sensible process." (2) Mr. Morse comments at
length on Criminal Rule 24(a), strongly supporting the proposed
amendments. Finds "real substance to the view that jurors give
shorter and more concise answers to a judge's question, especially
if that question is so phrased as to embarrass a juror to answer in
a way to reveal a bias or prejudice * * *." Lawyers can do it
better. A right of participation need not lead down a slippery
slope that will erode judicial control of voir dire. Questioning
by counsel may be necessary to provide race- or gender-neutral
reasons for exercising a peremptory challenge. Finally, lawyer

L participation gives the appearance of greater democracy in jury
selection; a rushed or expedited judge-conducted voir dire "may
leadia jury to conclude that a court is more concerned with time
and efficiency than the rights of the litigants * * *."

95-CV-281: Hon. Dean Whipple: I permit attorneys to participate in
voir dire after I begin the questions. There is no need to amendLo the rule; this is a step toward all voir dire being conducted by
attorneys. "A seasoned attorney or attorneys who can use jury
experts will easily out perform an inexperienced attorney in

L getting their biased jury," fulfilling the universal desire of
attorneys "to pick the most biased jury they can for their client."

95-CV-283: Terisa E. Chaw, Executive Director, for NationalLI Employment Lawyers Assn.: In urging adoption of 12-person juries
coupled with provision for nonunaimous verdicts, observes that if
juries return to 12 members, "it is essential to expand voir dire
* * *. [W]ith the minimal voir dire currently permitted by the
federal courts, it is extremely hard if not impossible to discern
biased attitudes of prospective jurors. If the jury panel is
enlarged to twelve, it is more likely that biased jurors will be
seated unless lawyers have a reasonable opportunity to eliminate
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them * * *.j

95-CV-284: Michael W. Uncrer, Esq .. for Court Rules & Administration
Comm., Minn. State Bar Assn.: "[T]he fairness of jury selection is
substantially improved and * * * juror bias is more effectively
detected when attorneys are permitted to participate in the voir
dire."

95-CV-285: Hon. Dudley H. Bowen, Jr.: Adopts the views of Chief
Judge Tjoflat, 95-CV-207, opposing the amendment. m

95-CV-286: U.S. Atty. Harry D. Dixon, Jr.: Supports the proposal as
"prudent * * * as it would make the selection of a jury more
meaningful."

95-CV-287: Barry F. McNeil, Esq., and Christine E. Sherry, Esq.,
for ABA Section of Litigation: This comment supplements the
testimony of Section members at the public hearings. It reflects
a nonscientific survey of practices and experiences in 9 federal
districts that could readily be explored ,by Litigation Section
leaders. Practices varied widely across the 9 districts, and to
some extent within individual districts. (1) Wherelattorney voir
dire is permitted, "lawyers snot surprisingly consider that the
process is a fairer lone for allparties."I Court-conducted voir
dire too often furnishes little information and makes it difficult
to, select a, jury intelligently. (2) Both in districts that
routinely permit attorney voir dire and in districts that-permit it
on a limited basis, there do not appear to be 'complaints of abuse.
"[T]lhe supervisory authority of a trial judge is unquestioned" in L
these matters. (3) There is "no obvious reason" that explains the
refusal of some courts to permit attorney voir dire, (4) Federal
courts should be encouraged to use jury questionnaires.

95-CV-288: Hon. Frederick P. Stamp, Jr.: Thirty years of practice
in West Virginia state courts showed that even the most competent
judges "found it difficult to properly control what frequently
developed into a rather freewheeling phase of the initial part of
the trial." Counsel attempted to argue the evidence,etsubmit legal
theories, and persuade jurors tot remove themselves from service.
The present federal rule works well; the amendment would "bring a to
measure of disorder and undue delay to federaljury trials."

95-CV-289: Anthony C. Epstein, for D.C. Bar Section on Courts,
etc.: The amendment will promote' the confidence of litigants and L
the public in jury trial. Social scientists have shown that jurors
may respond more candidly and completely to questions by lawyers.
It may be difficult for the- judge to formulate questions to elicit
bias or prejudice without appearing to favor one party; the
resulting leading questions evoke little information,. Lawyers can
ask more open-ended questions that are more effective. Courts can
maintain effective control. Although the proposal is supported by
the need to support effective use of peremptory challenges, it will
be, important even if peremptory challenges are eliminated -

peremptory challenges often, are used to strike jurors who would be
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is stricken for cause if more effective voir dire were had.

95-CV-291: Hon Joe Kendall: More than five years of experience as
a Texas state judge shows the superiority of federal practice.
After literally hundreds of state trials, saw no more than five in
which lawyers failed to turn voir dire into opening statements.L The use of the word "reasonable" will subject every limit on voir
dire to armchair quarterbacking by an appellate court. I permit
participation by lawyers who want it; many do not want it, but
would feel compelled to participate for fear of criticism later on.
95-CV-292: Nanci L. Clarence, Esq.., for Executive Committee,
Liticqation Section, State Bar of California "We wholeheartedly
endorse and support the proposed amendment as it would ensure thatL the parties are given an opportunity tO participate in the critical
stage of jury selection."

95-CV-295: Thomas F. Clauss, Jr., for "certain members of the
Federal Rules Revision Subcommittee of the Pre-Trial Practice and
Discovery Committee of the Litigation Section of the ABA": The
strongest argument for the change is the need to justify the
exercise of peremptory challenges. Lawyer participation may ensure
an impartial jury. Attorneys elicit more truthful responses than
do judges. Although attorneys are motivated to select a favorable
jury, the adversary process cancels this out. There may be
problems with "lawyer theatrics," but the safeguards in the
proposed rule are adequate. If there is some cost in "efficiency,"V it is outweighed by the benefits in selecting impartial juries.
And jury questionnaires should be considered because they help save
judicial resources.

95-CV-297: David K. Hardy, Esq.: Attorney participation in voir
dire "is often critical to the selection of an objective, fair-
minded jury; and I strongly support the proposed amendment

95-CV-298: Hon. Ernest C. Torres: The proposal is a mistake.
Legitimate needs are met under the current rule. Counsel will seek
to undercut selection of an impartial jury. They will feel
compelled to participate even when they would prefer not to

L participate, particularly when the adversary chooses to
participate. Disputes over limits imposed by the court will
protract voir dire and generate issues for appeal.

95-CV-299: Hon. James K. Singleton: For the unanimous judges of the
District of Alaska. Three of the judges have experience withr Alaska state-court voir dire by lawyers, and others have experience

L with it as lawyers. Routine participation by lawyers, endemic to
the local culture, is undesirable. "It is simply unreasonable to
assume that skilled advocates can be kept within reasonable bounds
by judicial admonitions." Judges give up in disgust. Voir dire
often becomes an opening argument. If the judge does attempt to
maintain control, "tempers flair, unfortunate comments are made,
the jury is bewildered, and the appearance of justice suffers."

6- The current rule is a fix; the proposal would break it.
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Testimony on Rule 47(a)

W. Reece Bader, Esqi.. December 15: Tr 17 to 30: A former member of
Civil Rules Advisory Committee and Standing Committee. A similar
Rule 47 amendment was proposed in 1984. We were too concerned with
lawyer conduct and Rule 68' then; I should have pushed for the
amendment then. I support it now. Where active lawyer voir dire
is,-regularly utilized, in general lawyers'have not sought to use it V.
to ingratiate themselves, or indoctrinate jurors. The trial'bar is
responsible. Judges cancontrol efforts to misuse the process, and 1
the proposed rule ensures that power. A lawyer knows the, case L
better than,,the judge, and can spend' more time thinking about voir
dire questions appropriate ,-to the 'cas& It' isimportantttoohaveas
much information as possible to,, support peremptory and for-cause
challenges'. I' have 41been involved in only one Batson-type
situation; the opportunity to ask questions myself would have been
valuable,. The, adversary process,'canl work to negate at-tempts to
gain advantage., I'The, amount of time spent on voir dire need Inot
unnecessarily dela'y, the, jprocess;,,,much can bed done in a relatively
short time. f'It, isproper" to reqUire that some types of questions
be ,directed lto the panel as a whole., .If a questionnaire hasbeen
used, "'oir dire question's can be narrowed accordingly. Having the
judgepose questions reqiuested by counsel does not work as well;' in
30% toH4OF of my cases this has an adverse impact. It lmay be urged
that the right to participate is p4.rticularly important in capital '
cases. but thtsml tef lects th~e fact that participation makes
the poe work sette. . The same values are gained ins other
cases., Li

Peter Hinton, Esq., December 15: Tr 29 to 49: I have tried more
thanl50 jrury cases to verdict. In every case I wanted a role in
voir dire'. Judges cannot put jurors in the same place as counsel
can. Judges are more intimidating, and jurors are not as inclined
to give honest answers to an authority figure. Sue Jones did a
doctoral dissertation that demonstrates this difference. Lawyers
-Nat least good lawyers - nollonger "try to do the kind of mind-
bending snow job that was de rigueur 30 years ago." Instead they -

ask open-ended questions "and try to do the most difficult thing an Li
attorney ha's ever tried to do, which is' listen to the answer."
They are interested in orderly and effective voir dire. Courts can
control any effort~ at abuse; California, after great study, has
reconfirmed the practice of lawyer voir dire, and state judges L
exercise effective control. Code of Civil Procedure § 222.5
defines' improper questions as those that attempt to precondition or
indoctrinate the jury,'or that ask'jurors about the applicable law.
One sanction judges use is to'require a lawyer who has gone too far
to submit all'questions in writing to the court before asking them
of the jury. Lawyers, moreover, ,do not really "select" a jury;
they can only "1deselect"' the most obviously biased members of the
panel. The need for deselection is increased by the increasingly
firm views many people hold on subjects involved in litigation,
views that may be entrenched by public debate that has been called J
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Lo jury tampering on a national scale. Arbitrary time limits cannot
be defined, and California practice forbids them; the time requiredv need not be great, and whatever is required is worth it.
Questionnaires are encouraged, and reduce the time needed for voir
dire. They also encourage honest answers to questions that might
be embarrassing, particularly if assurance is given that follow-upZ questions will not be dealt with in front of the group.
Hon. Michael R. Hogan: December 15: Tr 49 to 63: Every judge in D.
Ore. allows some attorney voir dire. My own practice is to receiveLi proposed questions a week before trial, -sort through them, meet
again before trial, and .then begin the voir dire. Then I ask the
lawyers for follow-up questions and ask them. Then I invite the
lawyers to ask questions themselves; usually they are satisfied and

L do not follow up. This works well. "If I do a good job, then I
don't really have to exercise any controls." I encounter few
efforts to take advantage of the process. When an effort is made,
it can be controlled. But to make it a right is to invite
appellate review, and appellate judges removed from the scene of
trial may impose untoward restrictions. Attorneys want to seat
favorable juries, not impartial juries.

Dr. Judy Rothschild: December 15: Tr 63 to 87: Dr. Rothschild is a
research sociologist with the National Jury Project West, and also
works as a trial consultant. She is a visiting scholar at theUniversity ofkCalifornia, Berkeley, in the Institute of the Study
of Social, Change, where she is studying jury decisionmaking inLi complex Cases. Lawyer participation in voir dire is important.
(1) Jurors are terribly intimidated by the courtroom. They bring
many television-derived misconceptions to their task. (2) Social
science research shows that people seek to portray themselves inLi socially desirable ways, and are quite sensitive to verbal and
nonverbal clues indicating the desired !correct" answer to
questions. Awide range of factors affect the candor of answers tor questions. (3) One important factor is the fundamental difference
of status between judge and juror, a difference enhanced by the
symbols and practice of the courtroom. A screening process goes onLi in responding to judge-put questions. When a judge asks whether
panel members can be fair, "it's pretty clear that there's one
right answer to ,that question. * * * It's far easier * * * for that
question to be answered more honestly and candidly and comfortably
when the question is not propounded from an authority figure
sitting up high.," Attorneys are literally on the same level in the
courtoom, and this encourages candor. The judges who are good atL voir dire are those who are aware of the -obstacles they face
because of their status. (4) The need to speak publicly also
exacerbates the problem. "People tend to avoid embarrassing
themselves, andi one way to do that is by providing minimal

, responses."i "People's responses tend in the direction of
conformity. One doesn't want to seek out attention" in the trial
setting. Questionnaires have real advantages, including privacy,
in eliciting information. (5) Jurors do come to the courtroom with
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real biases and disagreements with the law. In criminal cases, for
example, many, jurors'believe that a- person brought to trial is
probably guilty, that defendants should be required to prove their
innocence, and that defendants should be required to testify. '(6) L
Global questioning of a panel is less effective because '"people
have, a reluctance to raise their hands., * * * [It's easier to,
avoid answering,,a,,question,, ,The best voir dire is that in which
jurors do most of the talking. (7) Some lawyers are not good at
voir dire,,' even hate it.'

James Farraqher Campbell, Esq., Dec. 15: Tr 88 to 97:-Appeared on
behalf of the National Association for Defense Lawyers, California
Attorneys for Criminal Justice, and the'Executive Committee'of the
Litigation Section ofL the- [California] State Bar. Testified only
as to Crmimna. ,Rule 24. Attorney voir dire is important to
dilscover bias and prejudice in -prospective jurors,and has become,
more ,,imporptantlbecause of limits, ,on stereotyped use of peremptory
challenges. 1$It need~ not pit,,lawyers against judges, nor result in
attorneys taking over, the courtroom. The power of control 'bui lt
ito the proposed rule, is adequate. The vision ofsilver-tongued
orators using voir dire to try thejcaseiIs out-of-date. LawyersI
now are interested in using voir dire to search out bias.
Re~asonable time limits 'can, be set, 'although it is not possible to
adopt a single period of time that is appropriate for all, cases.
Judges should be reassured on these points by the experience of, theh
many judges who now permit attornpy participation. Yes, to Juidg'
Wilson: attorney voir dare works in practice, and the time has come
to stop worrying whether it will work in theory. The opportunity
tollp participateis important to giv he appearance of tairnessas
well as the reality, he a o in as

George J. Koelzer, Esa., December 15: Tr 98 to 113: Was asked to
testify by the ABA, Litigation Section. 'Supports attorney voir
dire. In, more than, 3_0 years of trial experience has tried jury
cases in ,many 'state and federal courts, working with all the
different modes!of voir dire. Over that time, judges have taken
over more of the voir, dire - perhaps in part because' the 'general v
level of trialbar skills has declined. But judge-conducted voir
dire 'is not acceptable in the adversary system." Judges are`i'
interested in ferreting out matters that would support for-cause
challenges, but not matters that will inform peremptory challenges.
Peremptory challenges are "inherent" in the Seventh Amendment right L
to jury trial. Batson has made the selection process more
complicated., There is no realistic recourse in appellate review;
the prospect of reversal for inadequate voir dire inquiry is too' L
remote to be of real value. And any competent federal judge'will
deal quickly and effectively with any abuse by counsel. There have
been problems with inadequate judge-conducted voir dire in personal K
experience, commonly involving refusal to ask suggested questions,
and usually involving "a younger, less experienced judge without la
lot of courtroom experience."

Robert Aitken. Esa.. December 15: Tr 113 to 125: Lawyer voir dire
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facilitates selection of a fair and unbiased jury, and increases
lawyer comfort with the jury. It does not work as well to'have an
intermediary - the judge - ask the questions. Any competent judge
can control any prospect of lawyer abuse. There are some questions
that counsel would prefer to have addressed by the court - for
example in a case against a mental hospital, whether' any
prospective juror had had mental problems. General preliminary
questions also 'are appropriate for court inquiry.

Christine Sherry, Esq., December 15: Tr. 125 to 133: Was asked to
testify by the chair-elect of the ABA Litigation Section. Has
begun inquiries among lawyers in N.D.Cal. about varying practices
and experiences. This testimony is preliminary. Lawyers who have
been able to conduct their own voir dire have found it very
helpful. Preliminary questionnaires encourage people to provide
information that might'not come out on oral examination, and'can be
followed up to great effect. A number of lawyers have reported
that 20 to 25 minutes of follow-up questioning can produce great
benefits.'

Robert B. Princrle, Esa., December 15: Tr. 133 to 142: Current
chair,' Intellectual Property Litigation Committee, ABA Litigation
Section: Experience with voir dire is mostly with extensive lawyer
participation'in California state courts and limited participation
in N.D.Cal. Lawyers'do it better. I know more about the evidence
and witnesses. My clients generally are able to afford extensive
jury studies, and in some cases I have done several mock juries
before trial. I'and my adversaries have studied prospective jury
behavior,'deliberations and reactions to the evidence. We come to
court equipped to assess jury bias. To deny the opportunity for
thorough 'voir dire is to cut off the most ef f ective means of
inquiry. Lawyer abuse need not be feared; a competent judge will
control voir dire.

Elia Weinbach. Esq.. December 15: Tr 142 to 151: The amendment is
desirable. I have had experience where "the judge's handling of
the voir dire was ineffective and where we had problem juries
simply because the judge was more interested in proceeding
expeditiously *'* *.' "Most federal judges with whom I've dealt in
the voir dire process really go through the process solely for the
purpose of getting through the process * * *." It should be
recognized that so many people avoid jury service that juries are
not representative, and will not be - professionals, small business
people, and the like do not serve. This makes it more important to
preserve peremptory challenges.

Louise A. La Mothe, Esq., December 15: Tr 153 to 168: California
state judges allow attorney participation. C.D.Cal. judges
generally do not, and their "questions have a tendency to be
perfunctory and pretty superficial. * * * [T]he judge does not have
the same interest in getting out the information as the lawyers do.
And I think that the judge obviously is looking for the most
obvious types of bias, but frankly it doesn't always come out." A
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number of judges, as a matter of speed, want to impanel the first
six in the box. Lawyers can do it better ,because they know the
case better. "Not every client can afford extensive jury research";
it can cost fifteen to twenty-five thousand dollars, or more,
including trials to mock juries. Abuse by lawyers does occur, and
judges may prefer to do voir dire themselves because it is easier
than controlling the lawyers. But-it is betterfor the judge to F
ride herd on the lawyers than to cut them off. They ,can and do
control lawyers in California state courts.

Professor Charles IWeisselberq, December 15: Tr 168 to 185: Attorney V
voir dire is Iessential to support challenges for cause and to
enable use ,,of peremptory challenges not based on group stereotypes.
Denial of participation is, not isuited to the Batson era -
challenges lbased on individual characteristics require knowing more
about jurors than is revealed by judge-conducted voir dire. My
experience~h in C.,DCal. is like that of Ms. La Mothe: voir dire is C
"fairlyroutinized.",l Judgestend to ask close-ended questions. No L
juror is going t respond to a question: "You can be fair, can't
you"? Nor to questions asking them to raise their hands if they-
would have trouble following instructions, or-would not afford a~~~~~~~1r1 - I1. I , ru I .1 ["'1w 11, I
presumption of innocend. In two cases I was allowed about 15
minutes for [vOir direi and discovered that it was possible to learn
a lot in m15 iiinutesl even though the regular local practice meant
that I had i#ot ihad mucihe6xperjence iith direct voir dire. The goalL
will be itof cus on jurors who needlifurther questions, not detailed

irl all.,I havdet1rnot had the experience, asked about by
Judge Dwdtht civil 1 plaihtitffs- and criminal defendants seek to
"'domb d6wn" jurie's'. A ifederaLl p~ib~iic def ender I had the benef it
of ele t`r'n X g e withe l aid of`!a full-time psychologist on our
staff; ie lawyris learn'e tribe more sophisticated with her help. T
Judges &ill se&"limits, and 1 as the limits become known there will
be fewer attempts to argue the case on voir dire. These efforts
may spur additional appealsin the beginning, but these problems 0
shouldpdisappear as practice jbecomes firmly established.

Hon. Duross1JFitzpatrick' January 26: Tr. 3 to 15, 21 to 22: Having,
practiced" in Georgia state courts, took lawyer voir dire to the
federal benth!. Lawyers file their written questions before voir
dire, andiserve each other. bUsually there are no objections; if
there are objections, they can be ironed out in a few minutes.
Reasonajleiffllow-up questions are allowed. Voir dire never lasts L
longerlthanl' about an hour. If a lawyer comes in from out of town
and engages~ in gruleli4g voir dire, the local lawyer may wel l
announce that there are no questions, the jury will do the right
thing, "and it almost always works." Lawyers learn not to wear out
a jury pith foolish questions. Perhaps peremptory challenges will
be abolished one day, "but as long as we have them, I think lawyers f
ought to haye an opportunity to ask the questions." We have a 3-
or 4-pae bquestionnaire that is iused in every case, civil and
criminal. Lawyers love it. We are revising it now to eliminateC
questions that are "kind of silly," such as what magazines jurors
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r read, and questions that are unnecessary invasions of privacy. We
treat the answers as confidential, and require lawyers to certify

C that they will destroy the questionnaires.

L John- T. Marshall, Esq., January 26: Tr. 15 to 21: In N.D.Ga.,
questions are outlined in the pretrial order and the judge asks
them. Lawyers are permitted follow-up. I would prefer, as the
lawyer, to go first. Juror answers to the judge are wooden,
tainted by the formality with which the first question is put. It
is better for a lawyer to open a conversation "because most jurors

L are very, very intimidated by the judge." Georgia state courts let
lawyers do the voir dire. There are attempts to abuse the system.
One abuse is an attempt to ask jurors to prejudge the case; judges7 promptly prevent that. Totally irrelevant or impermissible

Lo questions also are stopped short. Voir dire is not extended to the
two- or three-day ordeal that people fear. Jury questionnaires are
very helpful. They get away from perfunctory questions. And they
make it possible to avoid "the land mine," the question and answer
that taint the entire panel. They also allow a juror to say things
about the difficulty of jury service that may not be said in voir
dire.

Frank C. Jones, Esa.. January 26: Tr 22 to 31: for Product
7 Liability Advisory Council. "I have never seen a serious problem
L with lawyer-conducted voir dire where the judge is clearly in

control of the courtroom." And I have had very few experiences in
which the judge did fail to control. There is a need for lawyer

V participation to establish a dialogue, to find out whether jurors
are proper for the case. And as peremptory challenges are
increasingly limited, it becomes more important to enable
intelligent challenges for cause.

L Michael A. Pope. Eisc.. January 26: Tr 76 to 80: "There are some
judges who don't have that much experience at trying cases and,
therefore, they don't do that good a job at voir dire, it's as
simple as that. * * * [T]o open up the door and allow the process
where the lawyers can actually talk to the jurors is really
important * * *

Kenneth Sherk, Esq., January 26: Tr 80 to 86: The Federal Rules of
Civil Procedure Committee of the American College of Trial Lawyers
(a Committee of some 230 members) is unanimously in favor of the
proposal. It is more limited and restricted than the Committee
would prefer. Long experience with lawyer voir dire has not shownr any problem of abuse in Arizona state courts. With Batson and
related restrictions on the use of peremptory challenges, lawyer
participation is all the more important. The Advisory Committee
Note sets out the reasons for the amendment. Lawyers and judges
cooperate in every phase of the case, and there is no reason why
cooperation cannot extend into the voir dire process with the
lawyer being allowed to ask some questions. The many judges who
now do a good job on voir dire will find that lawyers' supplemental

L questions will not be extensive at all.
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J. Richard Caldwell, Jr., Escr., January 26: Tr 86 to 93: The
proposal is, good. Questionnaires "can be extremely useful in many,
many ways. Either avoiding, the dynamite question,"saving'time."
As compared to the judge, the lawyer can initiate a conversation.
And, standing close to the prospective jurors, can detect little
quivers or' hesitations that suggest the need for follow-up
questions. The amendment makes it clearthat this is limited voir
dire, and that the court' remains in control.

John A. Chandler,,Esc.. January 26: Tr 93 to 100: Georgia statutes
give lawyers a broad ,yoir dire right. Most federal courts in '

Georgia permitj plfqllow,-up questionsby lawyers. We have a l.ot of
experience.>, It,'seems to worklwell, tbe very helpful. The lawyer
gets a better feel4ng, for, the jury by asking questions ,,and
listening, to rthe answers. Their better 'understanding of theo jury
may lead to more,11,mid-trial, settlements,. Some judges ask questions
well; some dokl~n~ot. ,Judgeszare concerned to keep the case moving.
Lawyerspace the ,questions, better, they waiti for the ,answers, and L!
listen to the answers.DI

Stephen M. Dorvee, Esq.. January 26: Tr 100 to 105: Judge-conducted
voir dire "is somewhat inadequate." The judge does not know the
case as well as trial counsel. IlThe problem of overreaching counsel
isnot significant. "Aslong as a judge can control his courtroom,'
then he can controlvoir dire." 11 l In ,the working of the adversarial
process,, each side usually, strikes the jurors the other side most
wants and, the ,result is a fairb balanced jury. It is not so -

important that the lawyer be the one to initiate the conversation
as that there be a conversation. A lawyer needs to evaluate the
juror's reaction toathe lawyer ,at the most direct level, to learn
whether the juror can understand the lawyer. There may not be much
time, but even 15 minutes of examination is enough to get a feel L
for the jury.,

Hon. Hayden W. Head. February J9: Tr 3 to 15: The judges of S.D.
Tex. are unanimously opposed to proposed Rule 47(a). A poll of the
94 judges in the 5th circuit District Judges Association garnered
73 responses; 63 oppose the proposal, and 10 support it. It is the C
judge's responsibility to select an impartial jury, and the
adequacy of voir dire is not easily reviewed on appeal. An
attorney seeks a partial jury, not an impartial jury. There are no 7
more than a few. 'if any, district rjudges who fail to do adequate
voir dire examinations; the cure is in part appellate'review, as a
recent Fifth Circuit decision shows, and in part education through
judge workshops. No matter what discretionary authority seems to
be written into the proposal, "the whole ability to, control
changes. * *I* [W]hat will ddevelop is a practice of the most
generous or tentative district judge, as affirmed by the most K
generous panel in the United States."I' The idea that the adversary L
system,'will balance out, with each side preventing the other side
from winning a favorable jury, does not work out. Some lawyers are
better at'jury selection than others. It takes the balance of a L
judge "to control the flow of the'jury selection."
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Hon. Virginia M. Morgan, February 9: Tr 43 to 49: President,
Federal Magistrate Judges Association. Joins the opposition to
attorney voir dire. There are special problems with pro se

L litigants, both in prisoner cases, employment cases, and others.
Is the judge to help the pro se litigant, departing from a position
of neutrality? Appoint counsel from the pro bono panel? Whatr should be done in districts that handle pro se prisoner cases with
video-conferencing? Will there be new issues for appeal?

Robert Glass, Escq.. February 9: Tr 49 to 56: for the National
L Association of Criminal Defense Lawyers. Spoke only to Criminal

Rule 24. "With a little training [of lawyers], the attorney-
conducted voir dire is enormously productive. It airs views."
if [M] ost judges are afraid of the lawyer-conducted voir dire becauseL it can get out of hand. Well,, that's true, but the judges, under
the amended rule, would have the power to control the lawyers." An

E obnoxious lawyer is shut down in the same way as an obnoxious
L lawyer is shut down on cross-examination. A brief period of time

can be set; there is no reason to let it get out of control.
r Involving attorneys as a matter of right "will force judges to

rethink and to be reeducated on how to do it. It is easy once you
learn. It doesn't take much time to learn." In criminal cases
there is no significant problem with pro se defendants; perhaps
there should be a special rule in civil cases, but that is not the

L subject of this testimony.

Hon. John F. Keenan, February 9: Tr 56 to 64: For all the judges,
S.D.N.Y. The judges of S.D.N.Y. include many who practiced in New
York state courts, and some who were judges there. Their
experience with attorney participation in voir dire is extensive.
We unanimously oppose the proposed amendment. "The state

L experience has not been a pleasant one, nor has it been a
successful one." The time it takes to select a jury is mind-
boggling. "New York City does not have a particularly collegial
bar." Requiring lawyer participation would reduce judge control,
and do so at the beginning of trial, setting the tone and mood for
the whole trial. The attempt to authorize reasonable limits will

L. open a new array of satellite litigation, and spawn a new
publication market for voir dire manuals. Appellate courts would
set the limits of discretion. The knowledge lawyers have of theirK cases can be utlized through questions they suggest to the judge.

Hon. John M. Roper, February 9: Tr 64 to 80: Appearing for the
Economy Subcommittee, Budget Committee, Judicial Conference. All
testimony is directed toward budget implications, not policy.
Estimates of the cost of lawyer voir dire are based on estimates of
the increased time needed to sit a jury. If indeed judges find it
difficult to control the time spent by lawyers, costs will increase
more than otherwise. To be sure, time can be saved by jury
questionnaires - my own experience has been favorable - but it is
difficult to know how much time. Nor do we know how much time must
be devoted to voir dire by pro se litigants. The costs will
escalate still further if this is coupled with 12-person juries.
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Of course these estimates do not account for the time that may be
saved when, for example, improved voir dire excludes a juror who
would have forced a mistriallater., And, more important, the cost 7
estimates that have been made so far are, based on fully distributed
costs, not the relevant measure of marginal costs incurred by
adding lawyer voir dire. There are likelytpobe additional,.lcosts 7
as well, arising form,,Ithe need to train panel,,attorneys and federal L
defenders. ,Lawyers alsqo will need to be compensated for' ,,the time
spent to prepare for voir dire - at least in criminal cases, that
can be a' direct expense. Our main request ,is that there 'be more
careful study of costs before embarking on a procedur~ 'ethat may K
have a significant i mpct on already-strain'jd judicial budgets".'

AlCortese, Esq.. Februaryv9,: Tr 98 tol'S1,109:1, TheNational Chamber L
Litigation Centersupports the proposal.'
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K - MINUTES

L ADVISORY COMMITTEE ON CIVIL RULES

K NOVEMBER 9 and 10, 1995

L.

r The Advisory Committee on Civil Rules met on November 9 and
10, 1995, at The University of Alabama School of Law. The meeting
was attended by all members of the Committee: Judge Patrick E.
Higginbotham, Chair, and Judge David S. Doty, Justice Christine M.
Durham, Francis H. Fox, Esq., Assistant Attorney General Frank W.
Hunger, Mark 0. Kasanin, Esq., Judge David F. Levi, Judge Paul V.
Niemeyer, Carol J. Hansen Posegate, Esq., Professor Thomas D. Rowe,

L Jr., Judge Anthony J. Scirica, Judge C. Roger Vinson, and Phillip
A. Wittmann, Esq. Edward H. Cooper was present as reporter.
Former Committee Chair Chief Judge Sam C. Pointer Jr., and former
member John P. Frank, Esq., also attended. Judge Alicemarie H.
Stotler attended as Chair of the Standing Committee on Rules of
Practice and Procedure; Professor Daniel R. Coquillette attended as
Reporter, and Sol Schreiber, Esq. attended as a member, of that

Loan Committee. Judge Jane A. Restani attended as liaison
representative from the Bankruptcy Rules Advisory Committee. Peter
G. McCabe and John K. Rabiej, along with Karen Kremer, represented
the Administrative Office of the United States Courts. Thomas E.
Willging and Robert J. Niemic represented the Federal Judicial
Center. Professor Francis E. McGovern attended as an invited

I speaker on experience with state-court class actions. Observers
included Frank Bainbridge, Esq., Sheila Birnbaum Esq., Robert S.
Campbell, Jr., Esq. (liaison, American College of Trial Lawyers),
Alfred W. Cortese, Jr., Esq., Robert Heim, Esq., Professor DeborahK R. Hensler, Robert Klein, Esq., Barry McNeil, Esq. (Chair-elect,
ABA Litigation Section), Professor Linda S. Mullenix, Fred Nisko,
Esq., Professor Carol M. Rice, Evan Schwab, Esq., Fred S. Souk,L Esq., Melvin Spaeth, Esq., and H. Thomas Wells Jr., Esq. (liaison,
ABA Litigation Section).

Judge Higginbotham opened the meeting by welcoming the
Committee and observers to Tuscaloosa and the Law School.

The Minutes of the April 20, 1995 meeting were approved.
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Judge Higginbotham reported on the September meeting of the
Judicial Conference of the 'United States. Shortly before the
meeting, the proposals to publish for comment revised jury voir
dire provisions in Criminal Rule 24(a) and Civil Rule 47(a) were
moved to the discussion calendar. It was proposed that the
Judicial Conference direct the Standing Committee that the
revisions not be published for comment. This proposal raised n
concerns on at least two scores. The Ifirst concern is that it
would be a new and unfortunate precedent to bring the Judicial
Conference into the rulemaking process before the ordinary
consideration of proposals that have worked through the full
processes of the Advisory Committees and Standing Committee. The
second concern is that such interference could make it more
difficult to persuade Congress that the Enabling Act process should L
be respected because it provides an 'orderly and designedly
deliberate process for considering rules changes. After spirited
discussion, the Judicial Conference decided not to interfere with
the proposed publications. This action'seems to reflect a judgment
about the need to respect the regular Enabling Act process, not
final approval of the merits of the Criminal Rule 24(a) and Civil
Rule 47(a) proposals. There seems to have been a strong sense that L'
allowing public commentis particularly important with respect to
attorney participation in jury voir dire. 'The matter is of great
importance to the bar, and the bar'should know that it has had full
opportunity to make its views known.

Brief further discussion was given to the Civil Rule 47(a)
proposal. It was noted that the public comment period may propose
alternatives that will improve the initial- proposal. Jury
questionnaires are often suggested, but must be controlled'both to
protect juror privacy and also to reduce the opportunities for
manipulation of psychological profiles or other jury selection
devices. New York, which has followed the practice of selecting
civil juries outside the presence of a judge,' is'moving toward a
system of greater-judicial involvement that nonetheless'is likely r
to leave room for lawyer participation. And thoughtful attention L
must be directed to the fact that many judges who permit
substantial lawyer participation under present Rule 47(a), oppose
amendment of the rule to require this"'ractice. 'If possible, some
means must be found to address the underlying concern that judges L
are better able to control improper uses of voir dire if they have
an unconditional right to deny any participation. 7

L

The report on pending legislation pointed out that it was
decided that the "Contract With America" bills were moving so fast A
in the House of Representatives that it would not be fruitful to
attempt to voice' Rules' Committee concerns in the House. The
Subcommittee chaired by Judge Scirica, including members Doty, L
Rowe, Vinson, and Wittmann, has met with some success in working
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it with members of the Senate staff. Congress is working toward a
conference report on securities legislation, although as of the
time of this meeting the Senate had not yet appointed conferees.

L Some difficulties continue to divide the House and Senate. The
chair of the SEC has stated profound reservations about the
legislation. It is still too early to guess the prospects forF eventual passage. There are important substantive provisions in
the bill, and the subcommittee has been at pains to state
repeatedly that substantive matters are outside the area of proper
Committee concern. When substance and procedure are tied together

L in the bill, as often happens, this approach has necessarily
constrained the subcommittee's freedom to make suggestions. And
there are many procedurali pr6vigsions,-,-dealing with pleading,
discovery, Civil Rule 11 sanctions, jury interrogatories,' class
actions, and other matters. Some of the troubling procedural
provisions have been dropped, such as the proposals for steering
committees or guardians ad litem in class actions. Other class
action innovations - and there are many - -are limited to securities
actions, but seem to have reached a stage that is beyond further
modification. Pleading requirements have been moved to a

L relatively "'low stakes" table; the most recent version incorporates
Second Circuit standards for pleading with particularity.J The Rule
11 provisions continue to be a challenge. The current version
requires the court to review the complaint, responsive pleadings,
and dispositive motions, and make findings whether there has been
any violation of'Rule 11. Any Rule 11 violation in the complaint
that is not de minimis presumptively requires an award of the full

L attorney fees incurred by the defendant, no matter how small a
portion of the fees was incurred by reason of the violation rather
than entirely proper portions of the complaint. These Rule 11
provisions have become a surrogate for a more geheralffee-shifting
proposal, and thelcompromise seems untouchable during this session.
If the bill does not pass this session, however,, there may be anV opportunity for further consideration and improvement of these
provisions.

Rule 23

L Civil Rule 23 formed the central focus of the meeting. The
materials with the discussion draft suggested that four major
proposals should be discussed first: (1) The new Rule 23(f)
provision for permissive interlocutory appeals; (2) that Rule
23(b) (3) be modified to require that a class action be "necessary"
for the fair and efficient adjudication of the controversy; (3)L that Rule 23(b) (3) require consideration of the probable success of
the class claim on the merits, and of the significance of even
probable success; and (4) that Rule 23 be modified - most likely
with respect to (b)(3) classes only - to make clear the
appropriateness of "settlement" classes. The meeting provided
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opportunity for full discussion of each of these four proposals,
and tentative decisions were reached -as to the first three. No
time wasavailable to discuss the more detailed changes that also
were proposed in the discussion draft. The discussion draft"posed D
two separate issues with respect to these changes. The first issue
is whether it is wise to propose a numberof significant changes in
tandem with a set of major changes. The choices to be made will
not be easy., If the Committee finds several aspects~ of Rule 23
that, bear useful 'improvements, it, seemsJundesirableto defer these
matters fp r a period 'that is, likely to , extend several years into
the future., On thelotherhand, consideration ,of even, twod or, three
fundamental changes, will continue, to, require careful attention. and
muchhard worklk. If the Standing, Committee,' members,'of the bench C
an~d bar, Judicial Conference, Supreme Court, and Congress are asked
tq consider fundamental',,changes, there may be a risk that other
signlfEicant-,changes will note receive ithe attention,,,required to
ensure the best poqssible revisions'. The'second'issue really is all
th~.e otherjchanges,. lNone can be advanced without careful Committee
revi~ew. If it is decided that Sthey should be considered on the
melrits with, aeye to determining Whichimerit a recommendation for
publcatjiobn, ltheCommijtee mustreview them toi support appropriate
determinations'

iRule 23(f): Permissive Interlocutory Appeals

Draft Rul-e 23'(f) would provide for permissive interlocutory
appeal from! a district court order granting or denying class
certification. The draft is closely modeled on the'language of 28
U.S.C. § 1292(b), in an effort to invoke familiar concepts that
will ease application of a new rule. "It'departs from § 1292(b),
however', in 'important 'respects. First, it_ does not require
permission to appeal from the district court, nor even an initial
request to the district court for permission. Second, it does not
incorporate any of the limiting § 1292(b) requirements that have
limited use of § 1292(b) in the class certification context - that L
there be "a controlling question -of law as to which there is
substantial ground for difference of opinion and that an immediate
appeal from the order may materially advance the ultimate
termination of the litigation." Although'§ 1292(b) has provided a t-
useful opportunity for appeal with respect to various Rule 23
rulings, the draft is intended to make appeals more readily 7
available. The opportunity for more frequent review may be L
particularly important if other 'substantial changes are made in
Rule 23. Particularly during the early years of any new Rule 23
provisions, the opportunity for appellate guidance by interlocutory L
appeal can be invaluable.

The limits built into the draft were noted repeatedly
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L throughout the discussion. Application for permission to appeal
must be made -within 10 days of the order granting or denying
certification. District court proceedings are stayed only if a
stay is ordered by the district judge or the court of appeals - the
stay provision is modeled on § 1292(b) to ensure there is no
confusion of meaning. The district-court-first analogy toU Appellate Rule 8(a) also was noted repeatedly. The Advisory
Committee Note to this provision should observe that ordinarily an
application to stay district court proceedings should be made first
to the district court. The question was, raised whether the rule
should provide a presumptive stay of discovery when a court of
appeals grants permission to appeal. It was agreed that it is
better to adhere to the general provisions of the § 1292(b) model;
such problems seem to be worked out well in practice under §
1292(b), and creation of a presumption might, distort the stay[ decision.

The first question addressed to the nature of the permissive
appeal was whether there should be an opportunity to appeal as of
right, even broader than the former "death-knell" theory that was
used by some courts to permit appeal when a denial of class
certification seemed to threaten the practical termination of
litigation that could not be pursued to vindicate individual claims
alone. The, discretionary opportunity provided by the draft was
thought to be illusory. It was observed- that at least in some

L circuits, certification 'for appeal under § 1292(b) frequently fails
because the court of appeals denies permission to appeal;
eliminating the need for district-court certification does not[ ensure that the court of appeals will grant permission.

The response to the fear that a discretionary system of
interlocutory appeal would prove illusory was the fear that a right
to appeal would lead to abuse. The Federal Judicial Center study
confirms the belief that there are many "routine" class
certification decisions. Appeals in such cases are likely to do
little more than increase delay and expense. Yet there will be
strong temptations to appeal certification decisions; defendants
will be particularly tempted to appeal orders that grant
certification. Perhaps worse, the right to appeal certification
decisions might lead a party to contest a certification that
otherwise would be accepted by stipulation. It is anticipated -
and the Advisory Committee Note would make clear - that permission
to appeal, although discretionary in the court of appeals, will
rarely be given.

It was further urged that the draft provides significantly
greater protection against improvident certification decisions than
§ 1292(b) now provides. Removing the power of the district court
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to defeat any opportunity to appeal is a significant change. A L
grant or denial of certification can "make or -break" the
litigation, and the need for review at times will be greatest in
situations that are least likely to lead to district-court L
certification. And the danger of delay is reduced not only by the
draft requirement that permission to appeal be sought within 10
days, but also by the prospect/that the courts of appeals generally K
will act quickly, likelyjwithin 30 days or so, in deciding whether
to grant permission4.

LE
An, argument was advanced for restoring the requirement- of

district court permission to appeal,-drawing from the observation
that a class certification decision may be provisional. When a L
judge has reached a reasonably firm decision as to certification,
appellate review often will be welcome, particularly in cases that C
present uncertain questions of law. There is little reason to fear
that necessary appeals will be thwarted by district court
intransigence. And if the district judge has no voice in the
appeal decision, there will be a tendency to defer certification
rulings. These arguments were later renewed, with the added
suggestion that district-court discretion is particularly important
in cases that have generated lengthy records on the certification H
question. The district court's familiarity with the record will
support a better evaluation of the value of appeal. The response
was renewed also, this time with the added observations that p
certification for appeal might be inappropriately denied by a judge
bent on pursuing settlement following a grant of class
certification designed to encourage settlement, or that
certification for appeal might be inappropriately denied by a judge
who has denied class certification because of distaste for the
underlying claim.

'I
Discussion returned to the fear that the draft. rule would

encourage too many efforts to appeal; it was suggested'that appeals
would be attempted in the overwhelming majority of cases. It was L
rejoined, however, that this prediction rested on experience with
the most complex and contentious of class actions. More routine
actions are not likely to involve such persistent efforts. The
explicit invocation of court of appeals discretion, moreover, is a
significant safeguard against feckless -attempts to appeal.
Although adding "in its discretion" to an openly permissive appeal
provision may seem redundant, it is valuable as an explicit
reaffirmation of the sweep-of appellate discretion. The phrase is
lifted bodily from § 1292 (b); the Committee Note should state that
the scope of appellate discretion is as broad under proposed Rule
23(f) as it is under § 1292(b). Invoking this familiar concept
should allay concerns about the risks of improvident and disruptive
appeal'attempts. It is expected, moreover, that most certification [
decisions will depend heavily on specific case circumstances.
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There will be little reason to grant appeal 'in such cases; the
major impetus for appeal will come in cases presenting unsettled

K questions of law.
L

Further discussion led to the conclusion that the Committee
Note should discuss the possible importance of district court
contributions to the decision whether to permit interlocutory

r appeal. District courts should be encouraged to offer advice on
the desirability of appeal at the time -of making certification
decisions. The advice would not be a condition of appeal, but
would be more or less persuasive according to the reasons offered
by the district court and the extent-to -which certification turns
on case-specific facts developed at length in the district court.
District courts can be quite helplful in "separating the wheat from
the chaff" of intended appeals. District court advice may help the
parties as well as the court of appeals; a cogent statement of
reasons for refusing appeal may often discourage a party iwho
otherwise would attempt an appeal.

It also was asked whether an appeal provision could reasonably
be discussed before deciding whether to propose any other changes3 in Rule 23. Until the Committee has concluded its deliberations on
Rule 23, it will not be possible to know what the Rule will be.
The scope of appeal, the nature of the issues that may be advanced,

L and the frequency or infrequency of "routine" certification
decisions, all depend on the nature of the rule itself. It was
responded that the Committee may decide to urge only the appealK amendment. But it was further agreed that a decision to propose an
appeal provision may appropriately be revisited, at the behest of
any Committee member, at the conclusion of the Rule 23

C deliberations.

A motion to approve proposed Rule 23(f) passed, 11 for and 1L opposed as to particular (unspecified) features of the draft.

L CERTIFICATION "NECESSARY"

L The discussion draft proposed that to certify a Rule 23(b) (3)
class, a district court must find that certification is "necessary"
for the fair and efficient adjudication of the controversy, not3 merely superior to other available methods:

(3) the court finds * * * that a class action is
superior to other available methods necessary for
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the fair and efficient adjudication of the
controversy. * * *

The background of this proposal was described as the great
level of interest and,,concern that have come to surround use of
Rule 23, toi address mass, torts, and particularly dispersed mass
torts. The Committee has heard many views on this set of problems
through its activities focused on Rule 23. There has been a strong r
sense that much ofthe difficulty has been due to the-,substantive
law, a difficulty beyond the reach of this Committee. There also
has been much concern ,that certification of^ a class can give
artifical strength to claimsjlthat individually lack any significant
merit. The greatelst, conc ern focuses,,on claims that, if valid,
would~ generate substantial individual, damage awards.,Although many
of the claims may be brought~ as i ndividual actions, the defendants
would defeat most. If all are aggregated in, a single action,
however, even a relativelyismall risklqoflosing on the merits:must
be weighed by the defendants agains~t; ,the crushing liabilitythat
would be imposed by a loss on the merits. This calculation may be
further affected by a fear that the sheer weight of the
responsibility of denying any recovery to all, members of a class
may increase theprospect that thep;plass will win on an aggregate
claim that would belost farmore of ten if pursued in individual
litigation. The result -is a great ,pressure to settle. The
pressure to settle also may be, enhancled'by the transaction costs of V
litigating individual claims - if-a defendant can purchase "global
peace" by settle'ent, much of the settlement cost may be offset by
saving theexpense of individual litigations.

- L
On the other side of the equation is the familiar phenomenon

of class litigation to enforce claims that are strong on the merits'
but that would not bear the expense of individual litigation.
Consolidation of actions in the same court under Civil Rule 42, and
aggregation of actions in different courts under 28 U.S.C. §§,1404,
1406, and 1407 is not a particularly effective means of addressing
this problem, 'even recognizing that the efficiencies of
consolidated proceedings may make it possible to pursue claims that 7
would not bear the risks and expenses -of separate adjudication. )
Class actions in such circumstances do' far more than merely achieve
efficiency. The proposal is not designed to deter consolidations,
but only to limit class certification to settings in which C
individual litigation 'is not a realistic alternative'.

Changing this criterion of Rule 23(b)(3) certification from L
superiority to necessity could emphasize the role of class actions
in addressing claims that do not bear the costs of individual
litigation. For such claims, class certification is necessary. L
Certification is not necessary for'claims'that could reasonably be
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L pursued in individual actions. It may be that a single event or
set of events will give rise to claims of both types because some
victims suffer substantial injury, while many other victims suffer
only relatively minor injuries.

Such is the purposeiof the proposal. It is limited to (b) (3)
classes. The questions the Committee addressed began with the
central issues: is the change desirable? What might it mean in
practice - is there force to the concern that "necessary"' might
mean a lower threshold, not a higher threshold? Should the change
be broadened to include (b)(1) or (b)(2i classes?

The first response was that the proposal was a mere cosmetic
change that is not adequate to address any of the real problems of
Rule 23.

L The next response was that indeed the change seemed to lower
the standard, making it easier to achieve certification. The
annotations to the proposal say that the test of necessity is a
practical test, not an absolute one; is this something that can
safely be left to the Committee Note, or should it somehow be
worked into the language of the Rule? Another view of this
question was that there is no meaningful difference between
superiority and necessity; unless we can find and express a
difference, we should not amend the language of the present rule.L In any event, the concept of necessity is ambiguous.

And then the proposal was championed as a good thing. The
only way to effect change is to modify the language of the rule.
The problems indeed are clustered around (b)(3) and the "freeway"
effect it has in generating claims that, but for class
certification, would not ever develop into litigation. If it were
possible to find the equivalent in formal drafting language, the
rule should caution against "willy-nilly" certification. The Note

C should say this. A clear and convincing preponderance of the
factors conducing to certification should be required.

The opposing view conceded that necessity implies a higher
standard than superiority, and argued that a higher standard is
undesirable. To find that a class action is superior is to find
that it is a better means of proceeding. To change the standard is
to require that a court deny certification even though a class
action would be better than - superior to - the realistically

7 available alternative methods of proceeding. The change may seem
to be loading the rule too much in favor of defendants. The
perceived problems would be better addressed through the proposed
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factors that look to the probability and social benefits of success F
on the merits of the class claim.

Li
Another concern about the necessity standard was expressed in

relation to employment discrimination claims. The statutory
amendments that have added-damages remedies now bring these cases L
into the ambit of (b) (3) classes. Class certification may be
necessary to ensure that all affected individuals recover damages;
a rule that emphasizes necessity may lead to certification of a
class that will generate many practical problems, and -that would
not be "superior" to other available methods that often would not
be invoked. This result may be a good thing, but we need to think
about the problem before deciding on a language change. to

The concern about the ambiguous relationship between the
superiority and necessity standards led to the suggestion that the
rule retain the superiority requirement and add necessity as an
additional requirement. This should make it clear that the Ll
standard is being ratcheted up. This proposal was in fact adopted
after much further discussion.

Attention then moved to the element of this requirement that
focuses on the "fair and efficient adjudication of the
controversy." It was observed that the meaning of this phrase L
depends on the "controversy" that it refers to. If the controversy
includes claims that grow out of a common fact setting but that
would not give rise to individual litigation, the concepts of L
fairness and efficiency may diverge. A class action may be
superior and indeed necessary precisely because there is no viable
alternative means of adjudication. It is more fair if the claim
deserves to be enforced. At the same time, class proceedings may E
be "efficient" only in the sense that the alternatives are so
inefficient as to be unavailable. For that matter, certification
also may not be "fair" in light of the prospect that an aggregation L
of worthless small claims may gain leverage that forces settlement
to avoid the costs of class litigation and the risk of a mistaken,
judgment on the merits. This discussion did not lead to any U
proposal for amending any of the three terms involved.

Another suggestion was that as a matter of drafting, factor L
(C) should be reframed. "Desirability" somehow duplicates the
inquiry into superiority or necessity; it would be better to refer
to the consequences of concentrating the litigation in the'
particular forum. This suggestion was met, however, with the
concern that the longstanding language of Rule 23 should be changed
only when a change of meaning is intended. Any substitute for LI
desirability must be explained -in the Note as a styling change, not,
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a change of meaning, and even then there would be a risk that the
Note would be overlooked and some change of meaning read into the
change of language.

L

These concerns provoked the observation that before addressing
! matters of language, it is most important to determine what policy

should be embodied in the rule. Should we maintain present policy,r or is it desirable to suggest some change?

One broad policy issue was found in the question whetherr adoption of a higher standard for (b) (3) class certification would
be, or would be perceived to be, a pro-defendant choice. The
response was that the change cannot meaningfully be seen in that
light. The purpose of this change is not to address the classes
that aggregate numerous small claims; if anything is do be done
about such classes, it will be through other proposals. Instead,
it addresses the classes that include plaintiffs who have
substantial individual claims and who could pursue individual
litigation. In the last few years, defendants have often sought
certification of such classes. The interests of the defendants,
often spurred by liability insurers, are to achieve a global

L settlement that avoids the costs and uncertainties of individual
litigation. Making certification more difficult in these cases
could at least as easily be seen as a pro-plaintiff change. As an
additional complication, the interests of the defendants may
overlap with the interests of some members of the plaintiff class
because a class adjudication can effect a more orderly and uniform
distribution of the assets available to satisfy the claims of all
plaintiffs. A carefully structured class disposition can ensure
that all persons injured by a common course of conduct share in the
judgment, not simply those who got the earlier judgments. The

L purpose is not so much to favor plaintiffs or defendants as to find
a procedure that most effectively recognizes the interests of all.

The Committee then was admonished that this proposal reflects
rulemaking at its worst. The Rules were, in the beginning,
relatively simple. People could understand them. They have become

LA? complex. The cognoscenti understand them still. But there are
800,000 lawyers who may need to understand them, and it is
counterproductive to continue along a course of trivial changes
that generate confusion far out of proportion to any incremental
benefit that might be achieved.

The policy issues were brought back into the discussion with
an illustration of a "single event" mass tort. An airplane crash
might generate 150 claims. Each claim could be tried separately.
A joint class proceeding may be more efficient, but is not
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necessary. This is a real situation that causes real difficulty.
Individual actions in the federal courts can ,be consolidated
without difficulty, given the array of consolidation devices. The r
Note should comment on this alternative to certification. This L
change is important. This argument was met by the contrary view
that class certification is suitable for the single-event mass
disaster. And in return it was accepted that perhaps in, some L
single-event,, settings a class, action -is necessary because
consolidation' will not accomplish al, the appropriate results.
Class certification, for example, might help address settings in
which individual state-court actions cannot be consolidated with a
mass of federal actions.

A different perspective was opened by the observation that the
proposed necessity standard seems calculated to underscore a
preference for individual litigation where individual litigation is
possible. It was answered that this is indeed the purpose, that
many lawyers believe there is too much emphasis ,on moving cases,
getting rid of them, even though individual actions would be
better. This is the policy that should be addressed before L
language is chosen.

This policy was then underscored by referring to the decision
in Matter of Rhone-Poulenc Rorer Inc., 51 F.3d 1293 (7th Cir.-
1i95). It was suggested that the result in the Rhone-Poulenc case
is right, and that Rule 23 (b) (3) should be amended to make it
easier to support similar results ,in future cases. We need to find /

a way to make it easier to refuse certification. This view was
echoed in the statement that, the issue is -whether Rule 23 (b) (3)L
should be amended to discourage class certification.

The earlier suggestion was renewed by a motion that the
superiority language should be retained, and supplemented by adding
a requirement of necessity. There would be no change in the "fair L
and efficient language,!! which refers to matters that depend
heavily on the context of specific cases. This change may indeed
encourage certification of small-claims classes; whether there- may
be offsetting changes that may discourage'certification depends on
the additional proposals still to be discussed. C

The virtues of this proposal were urged to be twofold. The
existing body of doctrine that elaborates the superiority
requirement will be retained, providing a familiar first step of V
analysis. The additional necessity requirement need be addressed
only if superiority is found. Necessity then will provide an
additional and higher requirement 'that will require further L
evaluation of the same factors that bore on the' superiority
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determination.

The objection was made that it seems undesirable to require
this two-step process. The proposal seems to be that necessity is
a higher standard that always embraces superiority, and always
requires something more. The finding of superiority will be
necessary in all cases, but never sufficient for certification.
Why not focus on necessity alone, explaining it as well as can be,
without retaining both requirements?

The motion to retain the superiority requirement and add a
necessity requirement passed by vote of 8 to 4.- This portion of
Rule (b)(3) would read:

L
(3) the court finds * * * that a class action is

superior to other available methods and necessary
for the fair and efficient adjudication of the
controversy. * * *

State Class Actions

ii Professor Frances McGovern then addressed the Committee on
current experience with class actions in state courts. He spoke
from extensive experience with state-court class actions, includingL experience as a special master charged with facilitating
coordination between state courts and the federal court supervising
the consolidated federal cases arising out of claims concerning
silicone gel breast implants. He has worked extensively with the
MTLC committee established by the Conference of Chief Justices.

as There has been an explosion in state class actions. Many of
them involve claims that are framed as "fraud" claims arising out
of the terms of various kinds of insurance and loan transactions.
The volume is remarkable. The procedures also are remarkable;
state judges achieve much greater uniformity of procedure than
federal judges, largely by adhering closely to the recommendations
made in the Manual for Complex Litigation. There are some major
problems.i

L Polybutelene pipe cases illustrate one type of state actions.
Chlorine attacks the pipe joints, causing them to leak. State law

7 governs, and individual claims ordinarily are too small to meet the
L amount-in-controversy requirement for diversity jurisdiction. Some
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individual claims have been tried to judgment. The defendants want
to settle. A Texas state judge refused to certify a nationwide
class for a $750,000,000 settlement. A federal judge denied f
jurisdiction of an attempted class action. The result was that L
class actions were filed in three states. A California judge took
on,,the task of persuading judges from the other state to go to
California to work out a settlement. When that did not work, he
conducted a settlement conference that came very close to a
settlement. The lawyers have been "1sent back" to the other state
courts to attempt to conclude the settlement of all actions in all g
states. It may work. L

For some time, class actions have provided the "end game"
after a number of individual actions have been tried to judgment,
establishing a framework of information that facilitates just and
reasonable settlement on a class basis. But recently some lawyers U
are attempting to bypass this process, putting the class action "up
front" before there have been many individual adjudications.

State judges increasingly are turning down "sweetheart"
settlements that establish res judicata for the defendants in
return for deals that benefit the class lawyers more than the
class.

State class actions have become very important. And federal
Rule 23 is very important to what the state courts do. Most states
follow Rule 23, although there are variations in the extent of its
adoption.,

Deborah Hensler then stated that Rand is trying to put
together a project to get a good view on the frequency and
diversity of class actions. The methodology would be different 7
than that used by the Federal Judicial Center study, aiming at L
generating complementary information. A survey of potential
plaintiffs would be an important element in the study. A series of
case studies, based on data collection from sources outside court
files, would be attempted as the basis for a systematic measure of
the costs and benefits of class actions for plaintiffs and
defendants. This is a very ambitious proposal, which will require
substantial independent funding. It may not be possible to mount L
as ambitious a project as would be desirable. Although it takes a
while to make sure that the cases studied are fairly 7
representative, not "eccentric," results could be available in time
to inform this Committee's ongoing consideration of Rule 23.

PROBABILITY OF SUCCESS
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Over the course of the past year, it has been urged that Rule
23 should incorporate a test, akin to preliminary injunction
analysis, that balances the probable outcome on the merits against

L: the burdens imposed by class certification. The discussion draft
included this feature in two - perhaps redundant - ways, dealing
only with (b)(3) classes:

(3) the court finds * * * that the probability of
success on the merits of the claim [by or against
members of the class] warrants the burdens of
certification, and that a class action is superior
r * * *. The matters pertinent to the findings
include: * * * (E) the probable 'success on the
merits of the class claims, issues, or defenses.

Discussion began by framing the general issues: should any
consideration of the merits be required? If so, what should be the
means of calibrating the strength of the claims to the
certification decision? Should the preliminary injunction analogy
be used, or does it suggest an unnecessarily elevated standard of
success? How would this approach affect the relationship between

L the certification decision and other proceedings - would it require
substantially increased opportunity for discovery on the merits,
delay the certification decision, create difficulty for

L certification of settlement classes, increase the occasions for
interlocutory appeal? Although the provision may seem a boon for
defendants, may it generate offsetting problems by elevating the
stakes at an early stage of the litigation for fear that a
preliminary finding of probable success may increase settlement
pressure and even affect a defendant's standing with the financial
community? So, in the end, is this an approach that may help

L plaintiffs in cases that lead to a favorable preliminary appraisal
of the merits, and may harm plaintiffs when the preliminaryr appraisal is unfavorable?

It was suggested that perhaps it would be more appropriate to
rely on analogy to temporary restraining order practice rather thanL preliminary injunction practice. The difficulty with preliminary
injunction procedure was thought to be that it may be akin to
trying the case before certification. Civil Rule 65, indeed,

L authorizes the court to combine the preliminary injunction hearing
with trial on the merits. A temporary restraining order often
issues only after a hearing, but the hearing is expedited and thereL is little or no discovery. The key is to find an abbreviated
procedure, a matter that invokes the procedural distinctions
between temporary restraining orders and preliminary injunctions,
not any supposed difference in the standards for preliminary

L relief.
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It was observed that with preliminary consideration of the
merits, lawyers inevitably will demand an opportunity for discovery
to support well-informed presentations on the merits. And, once
discovery is opened up, it will be difficult to limit its scope. £7
It will be difficult to resist this pressure, and it will be
difficult to keep the focus of discovery narrow. If the purpose is
to separate out claims that gain settlement power by certification L
despite scant prospect of success at trial on the merits, an
abbreviated procedure,will not do the job.] During the delay, it
may happen that some individual claims are tried;, that is not
necessarily an undesirable thing.,

The fear that a probable success requirement would impede Li
certification of classes for the purpose of settlement was stated
to be a real problem. It also-was noted that defendants often push
for certification of a plaintiff class if they believe they have F!
strong cases, and that the probable success requirement could prove
adverse to defendants in this way as well.m

L
Concern with the effects on settlement classes was met by the

suggestion that a probable success requirement could be viewed from
the perspective of settlement. If certification is made to support L
future efforts to settle, the requirement means only that there is
a reasonable -prospect that settlement will be achieved, since
settlement will count as success on the merits. If certification
is made to support a settlement already reached, the measurement of
success on the merits becomes one with the proceedings to determine
whether to approve the settlement. The defendant wants L
certification, the plaintiff wants certification, -and a probable
success element should not be ajproblem if the rule is properly
drafted.

The probable success factor was urged to be a good token of
the broader problems of class actions today. Some class actions
are very good, as shown by the wide array of opinions gathered by
the Committee's efforts to reach out to the bench and bar for
advice. Other class actions are simply means by which complaisant
plaintiffs' lawyers offer res judicata for sale at bargain rates to
intimidated defendants. The Federal Judicial Center study shows
that individual recoveries are small in most class actions.
Account should be taken both of the prospects of meaningful L
recovery for anyone, and whether there is enough real good in any
recovery to justify the burden of class proceedings. Although the 7
Rhone-Poulenc decision in the Seventh Circuit does not say so L
expressly, it turns in part on an estimate of the probable merits
of the class claim, and also on the costs to the system even if the
class-claim succeeds. The history of plaintiff failures at trial
generated a particular fear that a single class proceeding might
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reach a wrong result. Even if a right result should be achieved,
great difficulties would be encountered in further proceedings to
translate the class judgment into individual judgments. OtherL cases involving minuscule individual recoveries, administered and
distributed at great cost, impose quite different burdens. "Fluid"
class recovery in such cases involves elements of social policy

l that should be beyond the reach of the Rules Enabling Act process.

It was asked whether success on the merits should be measured
Li by the representative parties' claims or by the class claim. The

response was that it is the class claim that is important, but that
the plaintiffs' individual claims may be strong evidence of the
strength of the class claim. The question is how many class
members have claims sufficiently similar to the individual
representatives' claims to warrant certification.

This discussion led to more pointed suggestions as to the
nature of the showing that might be required. Rather than a
thorough appraisal of the merits, it was suggested that a "first
look" might be sufficient, or that the effort should be only to
ensure that the claims are not "bogus."

The first look approach was resisted on the ground that the
certification decision is very important. If the merits are to be
considered, it should not be done on the basis of half-a-dozen
affidavits. If there is to be discretionary consideration of the
merits at the certification stage, it should not be so open-ended.

ci The "bogus" claim approach met the response that few cases
involve bogus claims. Most contemporary criticism of Rule 23
arises from dispersed mass-tort cases, and these cases do notL involve bogus claims.

These observations returned the discussion to the opening
point. The class device should facilitate prosecution of strong
claims, but should not be misused to add strength to weak claims.
Many experienced lawyers say that, despite the difficulties of
making a rigorous empirical demonstration, a significant share of
class actions involve coercive use of the class device to force
settlement of claims that have little chance of success on the
merits but that promise overwhelming liability should the slender
prospect of success on the merits mature into reality.

L The quest for alternative formulations led to additional
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suggestions looking to a "significant probability of success," or
"sufficient merit to warrant certification." These and other
formulas led to the suggestion that before further drafting efforts
were made, the Committee should determine, the general question
whether any consideration of the merits might be appropriate.

A motion to add to the (b) (3) certification some consideration
of the probable merits passed by 11 to 1.

Robert Heim, an observer, then told the Committee that
although he had been an early proponent of the preliminary
injunction probability-of-success analogy, the Committee L
discussions had persuaded him that this approach might impose an
undue burden on plaintiffs. The burden would be particularly _
troubling if appraisal of the probable outcome were to be made L
early in the litigation. Defendants too may have' cause to fear
this approach, particularly as the preliminary appraisal might come
to influence such subsequent matters as settlement negotiations,
summary judgment, or even attitudes at trial. It would be better
simply to adopt a low threshold that gives the court discretion to
look at the merits without embarking on an extended inquiry. This Cl
result could be accomplished by adopting a new element in the Rule
23 (b) (3) calculus, requiring the court to find that the issues
presented by the facts and the law are not insubstantial [and have
been sufficiently well developed through prior judicial
experience] .

Immediate response to this suggestion was that perhaps this
inquiry should be reduced from an element of the certification
decision to a mere place in the list of factors that bear on the
elements of certification - the most obvious fit would be with the
determination that certification is superior and necessary for the
fair and efficient adjudication of the controversy. The question
is one of weeding out weak cases, and a simple role as one factor
in the certification process will accomplish that task. It was
suggested that if this look at the merits should become only a
factor, a balancing element should be incorporated, so that a
greater prospect -of success on the merits would be required when L
the burdens of certification are greater. Treating the inquiry as
a mere factor in the certification determinations was urged to
reduce the risk of untoward consequences. Indeed, it was urged,
that as a mere factor, this inquiry could actually help plaintiffs
win certification of classes on strong small claims, reducing the
concern that preliminary consideration of the merits may seem an
unfairly pro-defendant provision. (And it was responded that
perhaps the bilateral impact of this approach is enhanced if it is
made an element of certification, not a mere factor.) L
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Another response was that it is dangerous to require prior
judicial experience with the underlying claims. This element seems
to reflect concern with dispersed mass torts. There is no reason
to insist that there have been earlier litigation of related claims
before determining whether to certify claims that arise out of a
single transaction - securities fraud actions offer a common
example. It was responded that the concern really goes to the
newness of the kind of claim. Securities litigation often presents
issues of a kind made familiar by much earlier litigation that
arises out of distinct events but invokes common principles. So of
other kinds of class actions. But some class actions present
issues that are new and unfamiliar; it takes time for the claims to
mature through individual adjudication before courts can safely
consider class litigation. Premature class certification can
create many claims that otherwise "would not be."

The balancing approach reappeared, with the suggestion that a
_ "not insubstantial" test standing alone would not have much effect.

Insubstantial claims should be dismissed without regard toLH attempted class certification. It also was urged that "not
insubstantial" has a double-negative ring that is not well-suited
to rule drafting. The effort to sort out claims that can proceed
as individual claims but not as class claims also seems to
intrinsically involve balancing. What is sought is a sufficient
prospect of success by the members of the class- to justify the
incremental costs, delays, risks, and settlement pressures that
flow from certification. Why not say this openly, recognizing that
the adverse consequences of certification vary from case to case,
and allowing only relatively strong claims to support a
certification that imposes relatively onerous burdens?

The difficulty of making a cogent appraisal of the likely
outcome returned to the discussion. A "determination" of probable
merits should not be required, but only a preliminary assessment.
But there is a danger that in many cases the assessment will not in
fact be preliminary. Any requirement in this dimension will put
real pressure on the judge. Findings will be made. Discovery will
be had. The determination may be tied to, or sequenced with,
summary judgment.

L A separate question was raised about the risk that an adverse
ruling on the probable success factor might spur a plaintiff to
mount a second action. The same representative plaintiff mightL allow the first action to meander along without certification, but
seek certification of the same class in another court with another
opportunity to persuade a different judge on the probable success
issue. It would be a nice question whether the first determinationL should preclude relitigation by the same plaintiff, particularly if
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there is no final judgment in the first action. And the problems
would become much more tangled if the same lawyers simply found a
different representative plaintiff ,to maintain a second action.
Certification and defeat of the class claim brings some measure of
finality. Denial of certification is less likely to do so. These
questions were met with the response that if there is. a need to
make certificationmore difficult, the need should not-be put aside
because of the prospect that'a plaintiff who once fails to make the
required showing may try a second-'time to make thel~same required
showing. l

_ie 'alo'eentd

Comparisons with present practice also were noted. One
comparison is the finding in the4Federal Judicial Center study that 2

in a majority of the class actions studied, motions to dismiss or
for summary judgment were made before a ruling on certification.
Another was that evidentiary hearings now are required on only a L
small fraction of class certifications, and that the hearings that
are had typically run from'two hours to perhaps a singleiday.

L
Discussion of the probability-of-success factor resumed after

an overnight break. It was suggested at the beginning of the C
morning session that it would be' difficult to be achieve a final
formula, with confidence, at this meeting. There will" be many
opportunities for review, aided by 'comment, before the present r
discussion draft can be transformed into a new'rule. The Committee
should seek to do the best it can for the moment, recognizing that
the time has not yet come to take a proposal to the Standing
Committee with a recommendation for publication and comment.
Instead, the draft that emerges from this meeting can be reported L-'
to the Standing Committee as an information item at its January
meeting, seeking their views as support for further consideration
at the April meeting of this Committee. If, a proposal for L
publication can be reached at the April meeting, and is approved by
the Standing Committee in early summer, it would go out for public r

comment at the same time as a proposal'presented to the Standing L
Committee in January.

Turning to the actual approach to be taken, it was observed
that the "not insubstantial" claim approach involves a double
negative in one sense, but it reflects a common recognition that
goes beyond the surface logic of words. Lawyers understand that L
however precise a line we might imagine between-"substantial" and
"insubstantial," there is a big difference between requiring that C
a claim be substantial and requiring that a claim be not L
insubstantial. Earlier discussion has shown many difficulties with
a balancing test. It seems more attractive to adopt-a test that
allows a first look at the merits, but that- often can be- met
without a need for extensive discovery or formal hearings. The

125 L



L

test would be designed to screen out claims so weak on the merits
as to gain potential strength only by class certification. Even at

I~t~ that, the certification decision will be a major event, just as it
I often is now. If the rule requires only a finding that the claims

are not insubstantial, it will be far different from requiring that
a means be found to weigh different measures of probable success on
the merits against different levels of certification-induced
burdens, risks, and pressures to settle. There even is a virtue in
the negative reference to "not insubstantial," moving away from the
dangers of early factfinding.

Initial discussion settled on a draft that incorporates the
L. "not insubstantial" requirement among the findings required for

certification of a (b)(3) class, and that adds "on the merits" to
make it clear that insubstantiality does not refer to the dollar
amount of individual or aggregate claims. The draft would add this
element to (b) (3)

(3) the court finds * * * that the class claims,
issues, or defenses are not insubstantial on the
merits, * * *. The matters pertinent to th4e theseL findings include * * * (E) the probable success on
the merits of the class claims, issues, or defenses

r ~~~~* * *.

L.
This approach was contrasted with the balancing approach that

dominated much of the earlier discussion. The balancing approach
continued to find support, particularly if the rule were to
identify explicitly the continuing concern that certification of a
class can impose not only great expense but also a coercive
pressure to settle in face of a very small probability that a weak
claim may result in liability for large damages. This alternativer was offered as a proper matter for further discussion at future

L meetings. Indeed, the Committee may wish to provide an alternative
discussion draft in its informational report to the Standing
Committee.

This point of uncertainty was the occasion for one of the
frequent observations anticipating the later discussion whether the
burdens of class proceedings may be so important as to justify
refusal to certify claims that are likely to succeed on the merits.
It was suggested that although this question is conceptually

L distinct from the probability-of-success question, it affords an
alternative approach to the concern that class proceedings may at
times be much ado about too little.
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E
These uncertainties also provoked one of several discussions L

of the frustration that inheres in a process of surveying many
possible changes, large and small,, before finally determining what Ad
path to take. The Committee'has not finally determined whether to L
propose any changes at all - the 'only commitment is to make
thorough use of the information that has ,been gathered. If changes
are to be proposed, ,there is no determination whether there will be
only a few small changes, a major overhaul of -the rule,, "or a
substantial ,,set that includes some important changes and a number
of smaller improvements. The frustration, however, is aanecesisary
price to be paid for carefully reviewing each of many C
possibilities, suspending judgment until all have been considered.

Returning to the probable-success issue, it was moved that the
Committee present two, alternatives to the' Standing Committee for
information and advice. One alternative would be the "not
insubstantial on the merits" version set out at pages 19 to 20.
The second alternative would not for the moment refer expressly to
the effect of certification in creating pressure to settle, but
would include an explicit balancing requirement and raise a higher
threshold than the "not insubstantial on the merits" version. Thisalternative ,would read:' l

(3) the court finds * * * that the prospect of success p
on the merits of the class claims, issues, or
defenses is sufficient to justify the costs and
burdens imposed by certification * * *. The
matters pertinent to thle these findings include: *
* * (E) the probable success on the merits of the l
class claims, issues, or defenses * * *

Retaining both versions for purposes of further discussion
will provide the opportunity for further consideration. They are
intended to be quite distinct.

The motion to present both alternatives passed 11 to 1. 0

rn
Benefits and Costs of Class VictoryL

The next topic was a proposal, drawn from various state law
models, that a court have discretion to refuse certification of a
(b)(3) class if the benefits gained by success on the merits would
not be sufficient to justify the costs of administering the class
action and distributing individual recoveries. This proposal is
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distinct from the probability-of-success question because it can be
applied by assuming that the class will prevail on the merits. Inc pure form, it would be administered by assuming that the class will

L prevail and asking whether the victory will justify the costs
entailed in reaching the merits and implementing the judgment.

The discussion draft shaped this issue by adding a new item to
the list of factors to be considered in determining whether a class
action is superior and necessary to the fair and efficient
adjudication of the controversy:

L (F) the significance of the public and private values
of the probable relief to individual class members
in relation to the complexities of the issues and

LI the burdens of the litigation;

2 The first observation was that it is logically difficult to
LI fit this drafting form into the list of findings required in the

initial paragraph of (b) (3). It clearly does not bear on
predominance of common issues, or probable success. It fits, if atL all, only with the determination whether a class action is superior
to other available methods and necessary for the fair and efficient
adjudication of the controversy. This factor is likely to be
relevant only when individual claims are too small to justify the
cost of nonclass adjudication, so that a class action is necessary
if the controversy is to be adjudicated, and so that it isL difficult to deny that a class action is superior to alternatives
that will not lead to any adjudication of the controversy. There
may be a better drafting solution if this factor is to be adopted.

L
In support of some such approach, it was urged that this issue

is a major matter. Although the Federal Judicial Center study
L shows median individual recoveries in class actions across a range

from $300 to $500, there are many illustrations of far smaller
recoveries. The "two dollar" individual recovery is trivial, and
is responsible more than anything else for the "bad name" of class
actions. The courts are asked to shoulder a considerable burden,
to conscientiously administer cases that mean little or nothing to
individual class members but enrich class counsel.

Of course the contrary argument will be made that what is
L important is not the perhaps trivial individual recovery but

enforcement of the social policies embodied in the legal rules that
rll~ support the recovery. The malefactors must not be allowed toL retain their ill-gotten gains because they have managed to profitfrom small wrongs inflicted on many people, and because public
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enforcement resources are not adequate to the task assumed by the
class-action bar. But courts must pay the price of administering
this form of justice, and the price is paid at the expense of
litigants who present individually important claims that also rest
on important social policies. The question whether to devise means
to punish all wrongdoers is a question of political and social
policy that should be left to other agencies of government. They
should find the means to reach a proper level of enforcement, not
civil rules adopted through the Rules Enabling Act process.

The median individual recovery figures of the Federal Judicial
Center study were again advanced to show that although the typical
figures are far below the level needed to support individual
litigation, the figures are not trivial. Across the 4f our districts
in the study, median individual recoveries ranged from $315 to
$528.

It was proposed that all of these concerns might better be
addressed by a more thorough revision of factors (D), (E), and (F)
in the Rule 23(b) calculus:

A, ~~~~~~~~~~~~~~~~~~~~~Li

(D) the likely difficulties, expenses, and burdens if
the controversy is resolved by class adjudication
rather than by separate individual actions;

(E) the likely benefits to individual class members if V
the controversy is resolved by class adjudication
rather than by separate individual actions; and F

(F) the public interest, if any, in having the
controversy resolved by class adjudication rather C
than by separate individual actions

(F) {alternative} whether the predominant motivation for 'L
class certification is counsel's interest in fees
rather than the benefits sought for class members

It was agreed that if there is to be a factor F, and if it is
to have the force suggested, its structure and placement are L
important. Various committee members had attempted to combine
factors (E) and (F) of the draft version, and encountered
difficulty. These efforts commonly wound up in the direction of
asking whether the probable relief to individual class members is
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sufficient to justify the costs and burdens of class litigation, or
more simply whether the probable relief is worth the effort. One
difficulty arises from the meaning of the relatively neutral butL, open-ended reference in the draft to the "significance" of the
public and private values of class relief. Identification of
public and private values, and particularly of "public values,"L involves a wide-open element of discretion that may be too broad.

Turning to the cost and effort dimension, the Committee asked
L for a review of the attorney fee awards found in the Federal

Judicial Center study. The response was that median gross monetary
r recoveries ranged in the four different courts from $2,000,000 to
L $5,000,000; attorney fees ranged from 20% to 40% of class

recoveries, and the higher percentages ordinarily were associated
of? with smaller gross recoveries.

L'
r Attention then focused on the issue that many believed to lie
A at the core of the F-factor issue. There are significant problems

in administering class actions that yield only trivial individualr,7 recoveries - the "$2 recovery" became the symbol of this
* phenomenon. But there is a deterrence value in enforcing existing

social policy as captured in current law.' The F factor seeks to
incorporate this value by focusing on the public value of the
probable relief, but may not capture the importance of deterrenceL and forcing disgorgement of ill-gotten gains. The very elasticity
of the public value concept, indeed, virtually ensures that very
good judges will reach different results in cases that seem7' indistinguishable. A focus solely on the insignificance of private
relief, however, leaves out the deterrence function.

The need to pursue deterrence through privately instituted
class litigation was challenged. Congress can, if it wishes,
create a bounty system to encourage private enforcement of publicL values. Qui tam actions embody precisely such a system. The
question is whether Rule 23 should continue to play a comparable
role. This function has been absorbed by Rule 23(b)(3) over manyL years in which it was adapted to functions that never were
anticipated by its authors. There was no imperative command that
the rule be adopted. There was none that it be adapted as it has
been. It should be possible to reexamine the question whether it

L must continue to function as an incentive to lawyers who at best
can pursue the public interest only by means of the inefficient,
costly, and pressure-ridden device of artificially aggregating vast
numbers of individually trivial claims. Why not cut back on this
outgrowth, leaving it to Congress to devise better means of
enforcement in the public interest where better means really are
desirable? Even the class action represents litigation with
parties. It began life simply as a procedural device to facilitate
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effective determination of individual claims. It becomes quite a
different procedural device - and perhaps more a substantive tool
than a procedural device - when it is abused by fee-inspired 7
lawyers in the name of social policy., It isbrought on behalf of L
the constituent,,members of the class, and it is ,theyvwho are bound
by the judgment. It cannot, be brought without defining a class, of
real people, or legal entities., Why not focus solely lon the
benefits to the class members, as parties? If there is meaningful
individual relief, class litigation makes sense. Lawyers who bring
such class actions will be, Xewarded, and, the public interest is
served. But there, are actions in 'which individual benefits are g
trivial or u~nonexistent. Why should ,classy actions be the means of
enforcing public,valIues in such settings? ,

Quite apart from the direct, costs of achieving public
enforcement by aggregating trivial individual claims, it was ES
observed that this device has contributed to a public sense of
cynicism about courts, lawyers, and the law. ,

A first rejoinder was that the image of the $2 recovery is
misleading. There are few such cases. What of a case with 20,000 V
claimants with $25 individual recoveries: is $500,000 tootrivial L
to ignore? How will a judge decide whether $25, or $200, is
important enough - whether the calculation also includes public
values, or is limited to private values?

A second part of the response was that whatever may have been
intended when the 1966 amendments were adopted, the social-
enforcement function has become part of Rule 23. It is, in a real r
sense, woven into the fabric of social justice. The idea is to
deter the conduct, in a manner somewhat analogous to punitive
damages. If the costs of administering individual remedies are
untoward, the answer may lie in substituted relief in the models
often characterized as "fluid" or "cy pres" recovery.

Sheila Birnbaum was-then asked to address the committee. She
began by noting that many practitioners are exposed to class
actions across the full national scene. They are proliferating.
One new field of growing activity involves state-law attacks on the
drafting failures of insurance policies, loan forms, and the like, L
framed as fraud claims but in fact involving highly technical
matters. There are no' statistics, but actions like this are
common. And they enforce no meaningful social policies at all.
Anticipating the later discussion, she also addressed the use of
settlement classes. They often are proper; disagreement with the r
result in one or another prominent case should not disguise6 the
importance of settlement as a means of resolving problems that
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otherwise may be intractable. Choice-of-law problems provide one
illustration of the reasons that may support use of a settlement
class where a litigation class would not be possible. It is not

L clear that the Rule 23 draft does enough to support settlement
classes.

Further doubts were expressed about allowing courts to turn a
certification decision on assessment of the public values to be
served by a class victory. Rule 23 is what it has become. It is
troubling. But the fact is that public enforcement agencies simply
do not have the resources to achieve comprehensive enforcement of
all our public laws against all significant violations. Rule 23
enforcement has become a major feature of the enforcement system,
and only political judgments can justify substantial alteration.

FIJI, In addressing securities class actions, for example, pendingL legislation seeks simply to address specific perceived abuses, not
to retrench the central role of class actions ins vindicating
individually small claims for violations that, in the aggregate,
have inflicted sufficient total injury to repay the private costs

L of class-action enforcement. These problems are too much political
to be addressed through the Enabling Act process. Congress is ther1 agency to correct them.

These doubts were repeated in a different voice. Discretion
needs anchors, it needs guidelines. Members of the Committee have
expressed quite different views as to the proper interpretation of
the draft (F) factor. It will be very difficult for district
judges to administer, and the difficulty will generate costly
uncertainty. This approach almost invites the troubling response
that class actions are being trimmed to the "just-the-right-size"
formula: if the problems are too small, or too large, Rule 23
assistance will be denied. When suit is filed, the parties and
lawyers do not agree that it is a "$2" case. If attorney fees are
the problem, the Committee should address that problem directly.

Another problem was seen in the feature of the draft that
limits consideration of the burdens of certification to (b) (3)
classes. Various illustrations offered in the Committee discussion
have included (b) (2) classes in which injunctive or declaratory
relief seemed to offer trivial benefits to individual class
members. And in any event, it does not seem practicable to
separate consideration of the probability of success from the
importance of success. As with the approach sketched on page 22,

L it would be better to restructure factors (D), (E), and (F)
together. It also might be better to incorporate a direct
reference to cases in which attorney fees seem to be the motivating[ factor behind the litigation.
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The suggested direct focus on attorney-fee motivation spurred
the observation that the private attorney general aspect of class
actions is not of itself untoward. It is accepted in actions that
yield significant benefits to individual class members. The
question is whether it should be accepted in actions that'do not
yield significant individual benefits. Private enforcement can be
wise; the question is whether it is desirable absent significant
individual, benefits. The antitrust laws, for example,. encourage L'2
private enforcement by treble damages and attorney- fee awards, but
provide thhese encouragements only to people who can prove antitrust
injury. -

So, it was suggested, the draft F factor may be too-general.
How Might Lit Jbe narrowed, reducing concerns about open-ended
discretion and avoiding even the appearancelof trespass on areas of
social-political policy? Would it help to seek something simpler
than a factor that bears on [the also discretionary (b) (3)'
determination whether a class action is superior and 'necessary?
The questions are first, what is the proper role of the committee
in reconsiderjing the ways in which Rule 23(b) (3) hats evolved over
three decade~s of judicial interpretation? Second, what direction
should be taken? And, third, what language will best effect the
intended changes?

One approach would be to attempt to distinguish between the
deterrence that arises, from a meaningfully compensatory remedy and
the deterrence that arises from the in terrorem function of
aggregating trivial claims. Not all deterrence is desirable, K
particularly if it arises from the disproportionate burdens and
risks of pursuing judgment on the merits". Focus on the public
interest may- legitimately'recognize that there may be no public
interest in a particular proposed means of enforcement - the rule
even could be drafted to focus on "the public interest, if any * *
*.I This leaves substantive'concerns to substantive law, not the
mode of relief. This approach, however, does not directly address
the difficulty of understanding just what public values are
involved in any particular proposed class action. It must be
remembered that all of -this discussion addresses a situation in
which there is a strong claim on the merits but small individual
damages. What is the public interest then?

The difficulty of the values concept was finally addressed by
a proposal that the factor be redrafted in terms of public interest
and private benefit. 'On motion, the Committee cast 11 votes, with
no dissent, to adopt the following language as a working draft:

(F) whether the public interest in - and the private
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benefits of - the probable relief to individual
class members Justify the burdens of the
litigation;

The Committee Note to this factor would explain that the
burdens of litigation include not only the costs of class
litigation and the complexity of the issues, but also the in
terrorem effect of certification.

Settlement Classes

Discussion of settlement classes began with the reminder that
C this topic- has come in for renewed attention in conjunction with
L dispersed mass tort actions. In re General Motors Corp. Pick-up

Truck Fuel Tank Litigation, 55 F.3d 768 (3d Cir. 1995) has surveyed
the terrain. Two asbestos cases are approaching appellate
arguments in the Third and Fifth Circuit. The issues are open for
debate and the law is in flux. The first question is whether the
Committee should attempt to deal with these issues while the
litigation cauldron is boiling. This question does not imply that
the Committee should not consider the problem; to the contrary, the
Committee already has begun the process, and should make a
deliberate decision whether anything useful can yet be done. But
it may be the course of wisdom to decide that the time for action
is not ripe. The risks of defendant-created plaintiff classes are
not new. But the risks are much affected by the way in which the

ft class is structured. An opt-out class is less threatening; consent
L_ is very important. An opportunity to opt-out knowing the actual

terms of a proposed settlement can be particularly useful to ensure
individual fairness. Other questions include the basic question
whether it makes sense to certify a class for settlement purposes
when the same class would not - and often could not - be certified
for litigation, and whether it is proper to permit a class that is
first proposed for certification at the same time as a proposed
settlement is presented for approval. Settlements that seek to
include "futures" claimants who do not yet have enforceable claimsr present quite different issues. Great savings in transaction costs
can be achieved by means of settlement classes. And they may
facilitate claims administration structures that achieve a measure
of equality in the treatment of different claimants that could notL, be achieved by any other means.

L ~ The questions are large. The drafting chore may not be
difficult once the questions are answered. But finding the answers
remains difficult. The Committee has elected not to press forwardL with the draft that would have collapsed the categorical
distinctions between (b)(1), (b) (2), and (b)(3) classes,
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recognizing the special origins and legitimacy of (b) (1) and (b) (2)
classes and the risk of losing, this history.. .Is the tie to
litigation equally important to the legitimacy of class
certification, or can the real-world importance of settlement be
recognized in the text of the Rule? Notice and adequate
representation will remain crucial.,f The opportunity to opt out,
perhapsW at the time of settlement as well as, at the time o~f Ft
certification, may remain equally important.

The gravity of these questions led to the suggestion that
perhaps settlement classes should not be treated simply as a factor
subsumed in the (b)(3) certification process, but should become a
new and separate Rule 23.3. The rejoinder was that any new rule L
would have to duplicate many provisions of Rule 23; there should be
a way tomake settlement classes a separate part of Rule 23.

It was urged that the decision whether to act now should not
turn on, anticipation of the, guidance to be provided by, pending
cases. These cases will be controlled by the currentl language and i
structure of Rule 23, and by the specific settlement events in
those.,cases. Thefirst issue is whether the rule should,:address
settlement classes as a separate phenomenon; the mechanics should
be deferred until that decision is made. The question is whether
it is proper,, to view the requirements for certification differently
when certification is sought solely for purposes of settlement, not
for litigation. TheRule or the Note can emphasize the distinctive
importance of notice and adequacy of representation in settlement
classes.

Oneground for resisting settlement classes is the danger 9f l
sloppy thinking about the class definition. Another danger is
presented by cases in which the settlement is worked out before the
request for certification.- Two parties negotiate a prepackaged 7
complaint,, certification, and settlement and then present it for
approval by a process that lacks any of 'the safeguards provided by
a true adversary-proceeding. -It is not really clear whether there
is an Article III case or controversy in this setting. There 'is
some force to the view that the court is simply being asked to
peddle,,res ,judicata through the group of plaintiffs', lawyers who
made the lowest and mostattractive bid to the defendants. How can
a court ensure that there was genuine adversariness in negotiating
the settlement? And how can it ensure that there was no
disqualifying conflict of interests among different people who are
lumped together, in a single supposed class? There is a great
practical value in settlement classes, but also a great strain on
the system. 'How can adequate representation of class members be,
ensured, and by whom? Perhaps the impending Third and Fifth
Circuit decisions will provide helpful guidance.
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From a somewhat different perspective, it was urged that there
should not be any need to amend Rule 23 to support settlement class
certifications. All of the requirements for certification must be
met. But the question whether the requirements have been met can
be addressed from the perspective of settlement, not the problems
of adjudication. The Third Circuit General Motors Pickup decision
can be read to reject this view, and to insist that certification
is permissible only if the Rule 23 requirements would be met for
purposes of litigation. If the opinion is read that way and is
followed, then Rule 23 should be amended to restore the meaning
that should be found in its present text. The purpose of
certifying a settlement class is to provide benefits for class
members - present claimants - and to reduce the risks and
transaction costs for all parties. The court has an important role
to play by administering settlement through Rule 23; without this
judicial supervision, defendants in the dispersed mass tort cases
may attempt to establish nonjudicial claims-administration
procedures that settle individual claims by means that do not
inform claimants as well, and that do not protect individual
interests as well. Most settlements in these cases occur after
there have been individual judgments in individual actions; the
terms of settlement are informed by the results of actual
adjudications, and the exercise of judicial review is similarly
informed.

This defense of settlement classes focused attention on Rule
23(e). It was observed that it is difficult enough to provide
effective judicial review of settlements reached in actions
certified for class adjudication, in substantial part because the
parties cease to be adversaries when they join in seeking approval
of a settlement, and suggested that these problems may be
exacerbated with settlement classes. The fairness hearing, urged
by some as adequate protection, does not do the job. The best
lawyers and best judges can work together to fashion a fair
settlement, present the alternatives effectively, and accomplish an
effective review. But not all can get it right. Once a settlement
is proposed, moreover, other class-action lawyers can undertake a
campaign to encourage opt-outs, promising to get a better deal.

The case-or-controversy theme returned to the discussion, with
the statement that it is essential that there be a bona fide
dispute between real parties. There is no authority in the
Enabling Act or Constitution to provide for settings that do not
involve a valid dispute presented for actual decision. A
settlement class divorced from a litigation class is illegitimate.
Courts may be doing it, but it should be off-limits.

This view of the "real dispute" issue was met by the
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observation that many cases come to court this way. At the very
least, there are noncjlass individual actions pending, ordinarily
many of them. Some ,of the individualactions may be consolidated r
bynonclass means. A settlement class is sought because everyone
involved wants a global resolution, and for good, reason. The
proposed Esettlementreflect-s'many antecedent real disputes. It
should be enough that the settlement ,class meets Rule 23 V
requirementsaso applied to settlement, not litigation.`'And there
are ,objectors,, -there is 'alwayssomeone ,who ,comes forwardt to
challenge thel settlement. Some settlement classes involve large
claims''I,, some,,i1nvolve, small claims. Settlement classes will
continue, to occucr unless the Committee ,acts to prohibit thel~use of
Rule 23 [;in dispersed-massi torts. The settl'ement t'erminates 'claims r
that were real cases or controversies; iIt Jsimply moves them int6o ,
class context.,

Do The !case-or-controversy discussionled to the question whether
a settlement iclass can be used to expand jurisdiction,' reaching
people who 'could not be forced'into an adj'udicated class. It was
suggestedthat "force" is not proper, nor even an optt-out approac'h, -
but that !an opt-in class should be'proper.

The praises of settlement classes were then sung by reference
to the silicone gel breast implant cases. They could not be tried
alsa class. FChoice-of-law problems would be insurmountable. In L
addition, differences in the facts relevant to'different defendants
would defeat a single action'against all defendants.' The critical
thing is to get understandable notice to plaintiffs who demonstrate
understanding by making informed choices. There are now thousands
of individual actions outside the class, and thousands more'are
being filed every month. Asbestos litigation may provide even more
persuasive justifications. There are large numbers of plaintiffs
with clearly "real" claims. Manageability is very'different for
settlement than for litigation. -'If individuals consent, the
settlement class should be appropriate. L

Robert Heim observed that it is easy to be distracted by the
common concern for the settlement class action that first comes to
court as a prepackaged complaint,' certification-by-consent, and
settlement. The fear of collusion is genuine, and it is fair to
worry whether courts can provide effective protection in the
process of reviewing the settlement.' But defendants who face
massive litigation want to resolve the many problems that arise
from dispersed actions. It should not be controlling whether the
negotiations occur before or after the comprehensive class action
is filed. The court can gain help in reviewing the settlement by
making sure that effective notice is provided to class members. In
addition, there is a whole newgrtoup of class-action lawyers who
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represent objectors, providing the adversary elements that
otherwise would be missing. Beyond that, it would be desirable to

C appoint a guardian ad litem to provide independent representation
L for the class; if it is congenial to achieve this function by

relying on the "master" label, that should be helpful.

'The view was repeated that even prepackaged settlements come
to court as the fruit of much earlier litigation.

It also was suggested that more thought should be given to
adding to Rule 23(e) more detailed guidance on the process forLI reviewing and approving proposed settlements. The Manual for
Complex Litigation provides guidance now. But perhaps Rule 23(e)
should be elaborated along the lines recently developed by Judge
Schwarzer.

The focus of the settlement discussion on dispersed mass torts
led to the question whether Rule 23 should be used to make it
easier to resolve these problems. The easier it is to resolve
claims, the more claims there will be, and the more mass-tort class
actions.

The prospect that ready access to settlement-class litigation
may increase the volume of litigation was discounted by the

r" observation that at least in asbestos litigation, the focus on thel detailed manageability of class litigation blinks the reality that
the alternative is no more individual than a class action. There
are lawyers with hundreds or even thousands of clients, whoseLI relationship with their clients is no more real than the
relationship between class lawyers and nonrepresentative class
members. And they too are said to be settling cases in batches, by
group settlements that focus on a total sum that, as a practical
matter, is allocated among clients by the lawyer who represents
them.

r:
The settlement-class topic was left unresolved. The Committee

is anxious to hear specific proposals that go beyond the tentative
beginnings in the discussion draft. The topic will remain on the
agenda for the April, 1996 meeting.

Federal Judicial Center Study

L The Federal Judicial Center study of class actions was
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referred to throughout the class-action discussion. Committee
members had the nearly-final version of the report that was
prepared for this meeting. A brief summary of ,the report was
provided by Thomas Willging, and as to the appeal portion by Robert
Niemic. The study, conducted in four districts, examined all
actions that involved a class allegation and that were terminated
between July 1, 1992 and June 30, 1994. The districts, chosen for
believed high levels of class action activity and geographic
dispersion, were the Northern District of California,. .the Northern
District of Illinois, the Eastern District of Pennsylvania, and the
Southern District of Florida. The total number of cases with class
allegations was 418. The data are representative only for those
courts over the study period.

The first summary observation was that the study shows that Cl
class actions are commonly necessary means of enforcing the claims
that they involve. Among the four districts in the study, the
highest individual recovery figure was $5,331, an amount too small
tosupport individual litigation. (By way of contrast, a study of V
litigation in the 75 largest counties by the National Center for '
State Courts showed average recoveries of $52,000 in personal
injury actions, and $57,000 in fraud actions.)

The next observation was that despite the modest amount of C
individual recoveries, the aggregate recoveries showed that class L
litigation is an effective deterrent instrument. After deducting
attorney fees, the median net settlements in certified Rule
23(b)(3) class actions ranged from $800,000 to $2,800,000 in the
four courts; the median class sizes ranged from 3,000 to,15,000.

The entire study included 13 certified (b)(2) classes with no
net monetary distribution. Some had nonmonetary distributions such
as.rebate coupons that could not be valued by the study. It seems
likely that if-the court had been able to foresee the results in i
the cases that did not involve significant injunctive relief, the
classes would not have been certified.

It is not possible to use the study to predict what effects
would follow from a requirement that the certification decision
consider the probable outcome on the merits. The present system
strongly discourages any consideration of the merits. But the
study does show that through motions to dismiss or for summary
judgment, judges 'commonly do look at the merits before >
certification. A majority of the cases in all districts had a
ruling on dismissal before or at the same time as the certification
ruling, and many had summary judgment rulings.
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The study found 28 cases, 18% of the total certified classes,
that involved simultaneous certification and settlement. A
substantial share of the classes were certified for settlementL only.

L The class actions endured far longer than average litigation
in the same courts.

l
Turning to appeals, 15% to 34% of the study cases had at least

one appeal. There was a higher rate of appeal in the cases that
were not certified as class actions than in the certified cases.
There was a dramatically increased rate of appeal in the cases that
went to trial - appeals on trial-related issues were taken in 12 of
these 18 cases, a very high rate for civil actions. The appeals

L led to affirmance in about 50% of the cases, to reversal and remand
in about 15%, and to dismissal of the appeals in the remainder.

Few appeals dealt with class certification issues. The study
cases involved one § 1292(a) (1) appeal. The only attempt to winF mandamus review involved an attempt to remove the trial judge.

DISCOVERY

Robert Campbell, representing the Federal Rules Committee ofL the American College of Trial Lawyers, reported on the Committee's
informal review of the scope of discovery under Civil Rule,
26(b)(1). The Committee studied alternative possibilities in
detail. The rule now permits discovery of "any matter * * *
relevant to the subject matter involved in the pending action." It
also permits discovery of information "reasonably calculated toF lead to the discovery of admissible evidence." The committee

L includes a wide variety of plaintiff- and defendant-lawyers, and
they achieved a strong consensus that the expense, time, and
difficulties parties encounter in litigation are caught up in Rule

l 26(b)(1). A distinguished federal judge has estimated that 95% of
all discovery is irrelevant and never used. That figure may be a
bit high, but it is in the right neighborhood. This is the core ofFi the discovery problem. They urge the Committee to consider both of
these sweeping elements of discovery. Their committee was
unanimous in making this recommendation, an unusual event.

The Committee agreed to include this topic on the agenda for
the April meeting. Deep concerns with discovery were voiced at the
Southwestern Legal Foundation conference on procedure attended by
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manyCommittee members in March, 1995, and it is appropriate for L
the Committee to review these problems as partof the continuing
duty to study the~rules. The Committee should not simply put the
topic aside because the same concerns have been expressed for many
years without leading to any direct response. Many efforts have
been made to cabin the occasional excesses of discovery. If they
have not done the job, itmust be considered whether the time has
come to reconsider the central 'issues. The purpose of the
suggestion is large. The inquiry must not be undertaken lightly.

Standing Committee Self-Study Draft

Professor Coquillette, as Reporter of the Standing Committee,
addressed the Committee on the draft self-study report prepared for
the Standing Committee. The draft is tentative; it has not yet
been approved, and does not reflect considered Standing Committee
views. The Standing Committee is anxious to have the draft
reviewed by members of all of the Advisory Committees. Some of the
recommendations are very important to the future of the rulemaking
process.

Discussion began with the composition of the Advisory
Committees and the Standing Committee. The Standing Committee is
important not only to coordinate the several advisory committees, L
but also to provide deliberate review of their recommendations.
The history of the relationships has been one that expands the role
of the advisory committee chairs. Some earlier chairs of the
Standing Committee did not ask the advisory committee chairs to
attend the full Standing Committee meeting. Now it is routine to
have the advisory committee chairs attend'the full meeting. They
have become valuable participants. Their role would be enhanced by
making them voting members' of the Standing Committee. As a
practical matter, the advisory committee chairs now do most of the
work' that would be entailed by full' membership on the Standing L
Committee, participating actively'in discussion of recommendations
made by all of the advisory committees. This change can be
effected without significant dislocation; the-Standing Committee
can simply be enlarged to include the "advisory committee chairs.
There is no-need for legislation.

The Committee unanimously adopted a resolution supporting
Standing Committee membership for advisory committee chairs.

Other Rules
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Admiralty Rule B had been on the agenda for this meeting. The
need to integrate Rule B with the 1993 amendments of Rule 4,
however, presents challenging questions. Discussion of the
necessary changes was put off to the next meeting to allow more
thorough preparation.

A proposal that the rules require use of recycled paper and
double-sided copying for all papers filed in district courts was
held for continuing study.

Two proposals that had been made to the Committee were put
aside as outside the Committee's role. One was creation of a
privilege against discovery of police internal investigation
reports. This proposal was found better suited to the Evidence
Rules Advisory Committee. The other proposal was adoption of a
requirement that successful defendants recover attorney fees in
actions under 42 U.S.C. § 1983 or the Americans with Disabilities
Act; if the unsuccessful plaintiff is unable to pay the award,
payment by the plaintiff's lawyer should be ordered. This proposal
was found to involve matters of substantive law suitable to
Congress, not the Rules Enabling Act process.

Several other significant proposals were deferred for future
consideration. Although many of them involve potentially useful
improvements of the Civil Rules, the Committee does not have
sufficient time to devote appropriate attention to every such
proposal when the proposal is first advanced. Perhaps more
important than Committee time constraints are the limits on the
capacity of the full Enabling Act process. It is not only this
Committee, but also the Standing Committee, members of the bench
and bar, the Judicial Conference of the United States, the Supreme
Court, and Congress that must lavish searching scrutiny on proposed
rules. The Committee has proposed a continuing series of important
rules changes, and must husband the resources of the process to
ensure full evaluation of the most important proposals.

The Copyright Rules present a special problem because it seems
that few lawyers have the experience needed to help the Committee
determine what (if anything) should be done beyond amending
Copyright Rule 1 to reflect that the 1909 Copyright Act has been
superseded by the 1976 Copyright Act. Advice is being sought.

Next Meeting
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It was tentatively decided that the next Committee meeting
would be held on April 18 and,19, 1996.

With thanks to the several observers who participated
helpfully in the meeting, and to the Administrative Office staff
for its unfailing strong support, the meeting adjourned at 4:40
p.m. on November 10.i

Respectfully submitted,

r
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Edward H. Cooper, Reporter i-
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

APRIL 18 and 19, 1996
NOTE: THIS DRAFT HAS NOT BEEN REVIEWED BY THE COMMITTEE

The Civil Rules' Advisory Committee met on April 18 and 19,
1996, at the Administrative Office of the United States Courts in
Washington, D.C. The meeting was attended by all members of the
Committee: Judge Patrick E. Higginbotham, Chair, and Judge John L.
Carroll, Judge David S. Doty, Justice Christine M. Durham, Francis
H. Fox, Esq., Assistant Attorney General'Frank W. Hunger, Mark 0.
Kasanin, Esq., Judge David F. Levi, Judge Paul V. Niemeyer, Carol
J. Hansen Posegate, Esq., Professor Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann,
Esq. Edward H.' Cooper was present as reporter. Former member John
P. Frank, Esq., also attended. Judge Alicemarie H. Stotler
attended as Chair of the Committee on Rules of Practice and
Procedure; Professor Daniel Coquillette attended as Reporter, And
Sol Schreiber, Esq., attended as liaison member, of that Committee.
Judge Jane A. Restani'attended as liaison representative from the
Bankruptcy Rules Advisory Committee. John K. Rabiej and Mark D.
Shapiro represented the Rules Committee Support Office, and Karen
Kremer of the Administrative Office of the United States Courts
also attended. Thomas E. Willginq represented the Federal Judicial
Center. Other observers and participants are named in the
appendix.

Judge Higginbotham welcomed the members of the Committee,
other participants, and observers.

The Minutes of the November, 1995 meeting were approved.

RULES PUBLISHED FOR COMMENT IN 1995

Amendments of four rules were published for comment in 1995.
Rules 9(h), 26(c), 47(a), and 48 drew substantial written comments.
Hearings were held in Oakland, California; Atlanta, Georgia; and
New Orleans, Louisiana. All members of the. Committee had the
complete written comments and transcripts of the hearings.
Summaries of the written comments and the hearing testimony also
were provided. Action on these proposals came first on the
Committee agenda.

Rule 9(h)

The proposal to amend Rule 9(h) would remove an ambiguity in
the present rule provision relating to interlocutory appeals in
admiralty. It is not clear whether appeal can be taken under §
1292(a)(3) when, in a case that includes both an admiralty claim
and a nonadmiralty claim, the court acts on a nonadmiralty claim by
an order that would qualify for § 1292(a) (3) appeal if it had
involved an admiralty claim. The proposal resolves the ambiguity
by permitting appeal. Public comment was sparse, but was
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approving. The Committee voted unanimously to recommend that the
Standing Committee recommend adoption of the amendment to the
Judicial Conference.

Rule 26(c)

The proposal to amend Rule 26(c) has been discussed
extensively by the Committee. The proposal that was published in r
1995 was discussed extensively at the October, 1994 and April, 1995
meetings. The proposal drew substantial written comment and
testimony.,'

Discussion began by observing that the most frequently
expressed concern was that the proposal expressly recognizes the C
common practice of entering discovery" protective ,orders' on L
stipulation of the parties. This-,reference to' tipulated orders
rested on the Committee's' belief that in- creating explicit
procedures to modify or dissolved protective orders, existing
stipulation practice should be confirmed. ,In March, 1995, the
Judicial Conference asked the Committee to reconsider'the proposal.,
One basis for its concern was that '`the proposal slubmitted to the,
Judicial Conference had' been modified from the proposal that' was
first published. The Committee responded bIy recommending
publication of the ̀ same proposal for a newround of public cormment.
Publication 'in, fact prompted extensive comment!that repeatd
concerns thathad become familiar from earlier piiblic commts and
Committee deliberations.

The new round of public comment and testimony also focused
substantial attention on the reliance factor that was listed in
both the 'first and- second published proposals as one element in, the
determination whether to modify or dissolve ia protective order.
The fear expressed is that this factor will make it too difficult L
to get relief. The thread of the comments seems to reflect a
desire to require a judge-made finding of good cause before a C
protective order can, be entered, and at the same time to make it LI
easier to modify an order. This combination of desires does not
seem likely to be realized in the real world; once a judge has made
an express determination of good cause, it is likely to be more LJ
difficult to persuade the judge to modify theorder.

Exploration of Rule 26(c) was initially prompted by ,
Congressional concern that protective orders may be thwarting L
access to information that is important to prot'ect the public
health and safety. Throughout consideration of the graduallyr
developed proposal, several members of the Committee have been L
skeptical of the need for any action. This history may help in
choosing among the present alternatives: (1) change the proposal
still further, perhaps so extensively that another round of public U
comment should be requested; (2) reject the proposal; (3) send the L
proposal forward with a recommendation for adoption;' or (4)
continue to study the proposal in a broader framework that includes
study of the Rule 26(b)(1)-scope of discovery.
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Li The first observation expressed a lack of enthusiasm for going
forward with the proposal. This subject has been studied
extensively, and it is not clear that the proposal is any better

L than present practice, that it will improve anything. The inquiry
began in response to a desire to integrate the Enabling Act
rulemaking process with Congressional study. If our conclusion isK that there is no real need to act, perhaps it is better to hold the
topic for continuing study as part of a broader review of
discovery. This view was repeated later, with the observation that
there are not many problems in actual practice. The proposal may

L upset general procedure that now works perfectly well by
stipulation, creating a whole series of hearings that are not held

7 now. Other members of the Committee agreed that they simply do not
L encounter problems in practice.

Kenneth Sherk, representing the Federal Rules of Civil
C Procedure Committee of the American College of Trial Lawyers, noted

that they had concluded that the proposal is innocuous so long as
stipulation practice is clearly protected. They could easily
agree, however, that there is no need to make any change.

L The responding view was that the changes are good and should
be sent forward. The decision of the Sixth Circuit in the recent
Proctor & Gamble litigation with Business Week may show skepticismLi about stipulated consent orders that could cause difficulty in the
future. But the language relating to stipulated orders should be
revised to require tha~t the stipulation show good cause, or that an
evidentiary showing be made: "for good cause shown by motion, by
stipulation of the parties, or by evidentiary showing."

The need for language referring to an evidentiary showing wasLi questioned. If there is a hearing, the opportunity to advance
evidence is clear. The requirement that there be a motion if there
is no stipulation carries a hearing opportunity with it. And theLi Sixth Circuit concerns were thought to arise from the fact that the
parties had, by consent, sought to seal pleadings and other
materials filed with the court.

Other advantages were urged in support of going ahead with the
proposal. Rule 26(c) now seems to require a showing of good cause.
Stipulated orders are common, however, and can be beneficial. TheLi stipulation practice should be confirmed by the rule. And the
explicit provisions for modification or dissolution clarify many
lingering doubts that beset present practice. The factors listed
in subdivision (c)(3) (B) also make it clear that if a protectiveL order is'entered by stipulation, the court must consider the need
for protection de novo when a motion is made to modify or dissolve

r the order. This change too is good.

L Discussion then returned to themes that were sounded at
earlier meetings. Protective orders are an integral part of the
arrangement that makes tolerable the sweeping scope of discovery

L allowed by Rule 26 (b) (1). Discovery sweeps in much information
that otherwise is protected against any public inquiry, and sweeps
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it in merely on showing that it is relevant to the subject-matter
involved in-the pending action. There isno need to show that it
would be admissible in evidence, so long as it appears reasonably
calculated, to lead to the discovery of admissible evidence. The Li
proposal that the Committee reconsider this scope of discovery will
provide, occasion, for further consideration of protective orders.
The scope of discovery has' been approached in the past, but' no
changes have,, been, recommended. , In 1970, the requirement of good
causei was ,ldropped from thedocument-,production provisions of Rule
34. The-concern with stilpulated,,protective irorders today~ seems, to
focus in large4,, part on , documents produced in discovery, and
historically there hasFlbeen an;interaction between the working-of
document iproduction llandr, nprcotltective, orders.i :Perhapsi~ "further
consideration of protective orders,, should be integratedi ,with a
broader study of the scope ofdipcovery. If the scope of discovery
is to be narrowed, it maTy be important to! reappraise the role of
protective dorders, in relation 'itonarr6wer discovery.r

![A, motion wlas'lmade to hodL~rthe Rue 26(c) proposal for further
study in conjunction wirth tudytof the broader'scope of discovery.
Discussion suggested that it should be made clear that the
Committee is not ba he proposal, which expresses
good practice. An additlonal re.son for going slow is that the
RAND report on local p adtllce unde!r the Civil Justice Reform Act
will "Iye available 11wil bring'additional Rule 26
topics to the Committee, hgnda,? The ABA plans a major program on
the R 'NDstudy early nex rndr

It was! asked,,,whetherdwde rral would require yet another round
of publication and public coment it the Committee should decide in
the future to r4e'ommpne Hdoption of the current Rule '26(c) 7
proposal. It 4a's~kedognle:3t a some point, continued delay
might give riser to'a ne'e& fog new idomment in relation to whatever
developments might occur inKtactualJ practice. No clear time line
was identified iforz[this pdil•t*. ;

The motion to join further consideration of Rule 26(c) to
study of the general scopeof discovery provided by Rule 26(b)(1),
and the related question },hfther document discovery should be
governed 'by standards dif fernt than those that govern other
discovery methods, 'was adoUer by unanimous vote. K

Kule 47(a)

The'Rule 47(a) proposal published in 1995 would establish a
right for lawyers to participate'in voir dire examination of
prospective jurors, subjDec~l,,t, reasonable limits set by the court
in its discretion. This pr1posal ,rew extensive comment. Almost
all of the many'federal judges who commented on the proposal spoke
in opposition. Comments fro9m the bar were not as nearly unanimous,
but the very largemajority df bar comments supported the proposal.

Discussion opened with the observation that in an ideal world, 7
virtually all federal judge's fqould allow lawyer participation in
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L voir dire under present Rule 47(a). The common theme of most

comments by federal judges is the fear that they will lose controlr if they lose the unlimited right to deny any lawyer participation
L in voir dire. There also is a hint of the "random selection"

philosophy that there is no real value in jury selection, that any
group of six or more jurors will do as well as any other, although
this view is seldom made explicit. Many of the adverse comments
reflect direct experience with state systems in which the right of
lawyer participation has run riot.

LI As compared to judicial comments, many lawyers say that
selection practices are inadequate in many courts. Judges do not
adequately understand the case, and fail to appreciate the
importance of direct lawyer questioning to supplement initial
questioning by the judge. Written questions submitted to the judge
simply to not provide sufficient opportunity to follow up answers
with further questions. The lawyers recognize that they will ndt
be allowed an open field with the jury.

These competing visions of reality make it difficult to write
a rule.

Most federal judges now do what the draft would have them do.
They can share their experience with other judges, encouraging them
to test the waters. The Federal Judicial Center can be encouraged

L - and indeed seems receptive - to put voir dire on its educational
agenda for new' judges and for judge workshops. The workshops may
be vital. Simply bringing Judges together with small numbers of
respected local attorneys for frank discussion can prove highly
productive.

The comments from the bench and bar before and during the
comment period have proved most useful. They can set the stage for
new educational efforts and improved communication on these issues.
In addition, they identified the potential problems that arise from

L the use of, questionnaires to supplement oral voir dire.
Questionnaires can be quite useful. But they also can become quite
extensive, seeking information for a psychological profile to be
used by "jury consultants." This is cause for concern.

Discussion turned to the most effective means of encouraging
education of both bench and bar. The first step should be an
information report to the Standing Committee, for the Judicial
Conference, describing the problems that have been reported to the
Committee. Significant problems with jury selection have been

L clearly identified by comments from the bar, and the conclusion
that the best present solution may not involve amendment of Rule
47(a) does not justify complete inaction. The Committee should
encourage informal meetings between groups of judges and respected
local lawyers for frank discussion of the problems. The Committee
also should consider whether there is some other means of spreading
the information gathered during the public comment period. There
may be some room for systematic experimentation to test the
information provided by the Federal Judicial Center survey of
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federal judges.-

Concern was expressed that Rule '47,(a) was published for r
comment in tandem with identical proposed changes in Criminal Rule
24(a). The'Criminal Rules Advisory Committee had not yet met to
discuss the public comments - most of which were addressed alike to
both rules - and`might reach a, different conclusion as 'to the C
wisdom of pursuing rules amendments now, The, need for lawyer If
participation" in voir dire examination may seem even stronger in
criminal prosecutions, particularly in capital 'cases. The C
Committee anticipated, however, thatthe 'Criminal, Rules',,Committee
also would "conclude rthat education is the better part of immediate
reform efforts.,

The Committee concluded unanimously that It should continue to
study Rule Id)(a),, while encouraging the Federal' Judicial Center to
got ahead with educational effort and also encouraging furtherC
study of jury questionnaires. .o

Rule 48.

The 1995 proposal would amend Rule 48 to require that all
civil juries begin trial with 12 members, absent agreement by the
parties on a smaller number. As under present practice, there
would be no provision for alternates, and the unanimity requirement
would remain unchanged. This proposal drew substantial public
comment. Much'of the comment approved the proposal. No part of
the comment suggested that 12-person juries are intrinsically C
inferior to the 6- or 8-person juries commonly used in civil L
actions today. Concerns were expressed about cost and delay,
however, focusing on the need to assemble larger panels, select and
pay more jurors, and/meet the problem arising from the fact that
some magistrate-judge courtrooms-have jury boxes too small to-
accommodate 12-person juries. Some concern also was expressed with
the 'prospect that failure to agree on a' verdict might be more,,
common with,12-person juries-than with smaller juries.

Discussion began with reflections on the great, divergences
among estimates of the marginal costs associated with moving to 12-
person juries, and on the equally great uncertainties of all the
estimates. None of, the plausible' estimates. however, seem to
threaten undue additional cost.' The problem 'of inadequate jury
boxes -can be addressed in various 'ways,; including scheduling
magistrate-judge civil trials in district court rooms that are
equipped for 12-person juries; when that is not possible, the -

parties will need to add the need for agreement on a'smaller jury
to the factors that influence.:the decision whether .to consent to
magistrate-judge trial. The, available data, including most
persuasively the comparison between 6-peersonicivil juries and 12- L
person criminal juries, indicate that- there is no measurable
difference in the failure-to-agree rate. l

In voicing tentative support for the proposal, one reservation
was noted arising from trials in sparsely populated rural areas.
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It may prove difficult to assemble sufficiently large jury panels
to ensure 12-person juries, particularly in cases that involve
frequent acquaintances between potential jurors and the parties or
people related to the parties. If 30 jurors are summoned, it is
never certain how many will appear. In at least some of these
cases - especially civil actions brought by prison inmates - the

Lt parties are not likely to stipulate to'smaller juries. Perhaps, as
with Rule 47(a), it would be better simply to encourage the use of
12-person juries.

Reservations were expressed on the basis of the public
comments. Some suggest that the comments do not reflect a
groundswell of support for the change: Eight-person juries have
become common in civil trials of any expected length because of the
abolition of alternate jurors, and 12-person juries are common in
complex cases because of the fear that jurors will be lost as the
trial extends to several days or even weeks. And we may haveL underestimated ithe costs, including the burdens imposed on the
jurors themselves, their employers, and others. So long as we have
a unanimity requirement, defendants will always prefer 12-person
juries, and will not stipulate to smaller juries simply to have an
earlieritrial before a magistrate judge.

The magistrate-judge concern was met by reference to data
showing that in the most recent year available, the average was 1.9
civil jury trials per magistrate judge. Many magistrate judges
never try jury cases. Most jury trials before magistrate judges
occur only in specific parts of the country. Concerns about
prisoner litigation should not control a matter of such general
importance. There is also some hope that the prisoner litigation
problem will be eased by proposals pending in Congress.

It was observed that the entire cost of the jury system,
including both civil and criminal cases, is less than the cost of
one manned bomber. It is not so much as a blip on the screen of
the national budget, and is a tiny fraction even of the budget for
the judiciary.

I
Six-person juries have been used only since Chief Justice

Burger, by extra-curial comment, effectively directed their use as
a cost-saving measure, and perhaps also with some sense of
hostility to jury trial. "Six is half-way to zero." To say that
people are comfortable with the system is not comforting; those who
have experience with 12-person juries in civil cases often are less
sanguine about smaller juries than those whose experience has been
only with smaller juries.

Unanimity is a false issue. In criminal cases, studies show
that the unanimity requirement affects the dynamics of
deliberation, but not the rate of hung juries. Hung juries are
very rare, both in civil and criminal trials.

It is incontestable that 12-person juries more than double the
probability that a particular jury will include representatives of
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various minority groups. The increase in representativeness is
almost exponential. Many lawyers have commented as well that it is
easier for a single forceful person to dominate a smaller jury,
lending anecdotal support to the regular findings of psychologists l
and sociologists. The dynamics of jury deliberations are different
in larger juries. The jury studies that lent support to the
initial proposal remain convincing. The,,actual experience of a 12- I
member jury trial ,is more reassuring. Putting aside any mystical
qualities, the 12-person jury developed and was, adhered to for
centuries, distilling the wisdom of vast experience. "Carpentry
costs" should hot stand in the way.

The question whether bankruptcy-judge and magistrate-judge
trials should be exempted from ba 12-member jury requirement was
discussed briefly. It was concluded that it is better to encourage
scheduling in 12-person jury courtrooms, so as not to complicate
the choice between district-Judge and other-judge trials.- Consent
to smaller juries can resolve such scheduling difficulties as
remain.

The motion to recommend 'that the Standing Committee recommend
adoption of the proposal to provide for 12-person juries in Rule 48
was approved by vote of 111for, 2 against.

Rule Not Yet Published

Rule 23

Discussion of Rule 23 began with an invitation to consider the r
draft by asking what can be achieved by (b)(3) class actions that
cannot be achieved by consolidation and other tools. The 1966
version of Rule 23 came into being as the Advisory Committee worked K
through concerns about civil rights injunction class actions. What
would the world look like if (b) (3) were abrogated? Is (b) (3)
desirable for single event disasters, such as airplane crashes?
What of the securities field, where private enforcement often takes,
the form of a (b) (3) class action? And what of other fields of
litigation that amass large numbers of small claims into a (b)(3)
class?

One of the changes that emerged from the November, 1995
meeting was an addition -to (b) (3) of a required finding that a
class action be "necessary" for the fair and efficient adjudication
of the controversy. The purpose was to serve a heuristic function
by-encouraging courts to look beyond "efficiency," to emphasize the
fairness of trying individual traditional cases in traditional }
ways. The combination of "necessary" with "superior" is awkward,
however, seeming to require denial of certification for want of
necessity, even though a class action might seem superior. In
informational discussion with the' Standing Committee in January,
1996, moreover, some concern was expressed about the tangled
history of "necessary" parties in Rule 19. The present draft
suggests elimination of "necessary" from the required (b) (3)
findings, and substitution of a new subparagrah (A) that requires
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consideration of the need for certification as one factor bearing
on the findings of predominance and superiority.

Another of the November changes led to alternative provisions
requiring consideration of the probable outcome on the merits as
part of the required (b) (3) findings. Increasing concerns have
been expressed about the impact of this requirement. One concern
arises from the prospect that a prediction of the merits must be
supported by extensive discovery, protracting the certification
determination and adding great expense. Another concern arises
from the effects of the finding; however tentatively and
subordinately it may be expressed, the prediction of the merits may
affect all future proceedings in the case and may have real-world
consequences as well. Impact on market evaluation of a company's
stock was one frequently offered illustration. Various responses
are suggested by the new drafts - to require a finding of probable
merit only if requested by a party opposing class certification; to
eliminate the requirement that there be a finding, but to leave the
probable outcome on the merits as one of the factors bearing on
predominance and superiority; to consider probable outcome on the
merits only as part of an evaluation of the value of "probable
class relief"; or to adhere to present practice that, at least
nominally, prohibits consideration of the merits in determining
whether to certify a class.

The November changes also included in the (b) (3) factors
consideration whether the public interest and private benefits of
probable relief to individual class members justify the burdens of
the litigation. Class'actions have become an important element of
private attorney-general enforcement of many statutes. In
considering the problem of class actions that yield little benefit
to class members, the problem is cynicism about the process that
generates such remedies as "coupons" that may provide more benefit
to the defendants and class lawyers than to class members. Yet
there may be indirect benefits to the public at large in deterring
wrongdoing, and in some cases it may be desirable to force
disgorgement of wrongful profits without regard to individual
benefits. The question is in part whether it is wise to rely on
private enforcement through Rule 23 rather than specific
Congressionally mandated private enforcement devices - and whether
the question is different as to statutes enacted before Rule 23
enforcement had become well recognized than as to more recent
statutes. ,

Settlement classes were discussed extensively in November, but
without reaching even tentative conclusions that could be embodied
in a revised draft. One of the most difficult questions is whether
it is possible to provide meaningful guidance on the use of
"futures" classes of people who have not yet instituted litigation,
may not realize they have been injured, and indeed may not yet have
experienced any of the latent injuries that eventually will arise
from past events. Classes of future claimants can achieve orderly
systems for administering remedies that avoid the risk that present
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claimants will deplete or exhaust defense resources - including
liability insurance - and preempt any effective remedy for the
future claimants. There are serious questions that remain to be
resolved,' however, and that will be addressed in actions now I
pending on 'appeal.

Rule 23 (f): Interlocutory Appeals I f
of ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L.

Specific discussion of the multiple drafts provided in the
agenda turned first to the interlocutory appeal provision in the
"minimum changes" draft, Rule 23(f). This provision has endured
with -no meaningful changes,, through several drafts, and hasp
encountered little meaningful oppositionI. Initial concerns about
expanding the opportunities fo'or discretionary interlocutory appeals
have 'tended to fade on close stud, of the limits built into the l
draft.

,The most commonly 'expressed 'reservations were revisited. C
Courts of appeals have actively used mandamu.s review in' several L
recent cases, providing the, needed 'safety valve for improvident
class certifications. If an explicit interlocutory appeal
provision is added, every case will generate an attempted appeal. K
A ,heavy -burden will be placed on, appellate courts. The cost and
delay will be substantial. No lawyer worthy of pursuing a class
action will let pass an opportunity to appeal. K

The common responses also were revisited. The extraordinary
writs should not be subject to the pressures generated by Rule 23
certification decisions. Mandamus should remain a special Li
instrument. The burden of applications for permissive appeals
under § 1292 (b) is not heavy; court of appeals screening procedures 7
are effective. Motions for leaver to appeal will be handled in the
same way as other motions. And early review is desirable.

It was noted that the Appellate Rules Advisory Committee is 7
engaged in drafting an Appellate Rule that would implement proposed
Civil Rule 23 (f). The initial proposal would have amended
Appellate Rule 5.1 to include Rule 23,(f) appeals as well as appeals
from district court review of final magistrate-judge decisions. On
consideration, the Appellate Rules Committee determined that it
should attempt to collapse present Rule 5.1 into Rule, 5, so that
there will be one single Appellate Rule that includes all varieties
of appeals by permission, present and perhaps future. It is hoped-
that the' product will be available for consideration by the
Standing Committee at the same time as Rule 23(f). p

One modest drafting change was suggested. The most recent Li
draft refers -to appeal from an order "granting or denying a request
for class action certification. " Deletion of "a request for" was 7
suggested 'on the ground that it might be redundant, or
alternatively might effect an unwise restriction by failing to
provide for appeal in the particularly sensitive situation in which
a trial court has acted on its own motion to grant or deny class |
certification. The deletion was approved unanimously.
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L
X As revised, new subdivision (f) was approved unanimously.

Benefits and Burdens of Class Action
L The next portion of the minimum changes draft to be discussed

was (b)(3) subparagraph (F). This draft simplifies the draft that
emerged from the November meeting. The November meeting generated
a subparagraph (G): "whether the public interest in - and the
private benefits of - the probable relief to individual class
members justify the burdens of the litigation[.], The minimum
changes draft renumbers this factor as subparagraph F, and

La eliminates any explicit reference to the public interest: "whether
the probable relief to individual class members justifies the costs
and burdens of class litigation." In this form, the factorF emphasizes the importance of the relief to individual class members
- even a significant aggregate sum, when divided among a large
number of plaintiffs, may provide such trivial benefit that theL justification for class litigation must be on grounds other than
the benefits to individual class members.

The origin of the probable relief factor lies in concern that
L Rule 23(b) (3) is an aggregation device that, separate from the

special concerns reflected in (b) (1) and (b) (2) class actions,
should focus on the individual claims being aggregated. TheL traditional focus and justification for individual private
litigation is individual remedial benefit. Most private wrongs go
without redress. Class treatment can provide meaningful redress
for wrongs that otherwise would not be righted, and the value of

L the individual relief can be important. But class actions should
not stray far from this source of legitimacy. Public enforcement
concerns should enter primarily when Congress creates explicit
private enforcement procedures. As the note to one of the drafts
articulated this view, "we should not establish a roving Rule 23
commission that authorizes class counsel to enforce the law against
private wrongdoers." Focus should hold steady on the objective
cash value and subjective intrinsic value of the relief available
to actual class members.

The "corrective justice" and "deterrent" elements of small-
L claims class actions were noted repeatedly as a supplement to the

focus on private remedies. It was urged that consideration of the
value of probable relief to individual class members does not
foreclose consideration of these elements as well. But it also was
urged that indeed this factor should focus only on the value of
private relief. Any other view would put courts in the position of
weighing the public importance of different statutory policies, and
perhaps the relative importance of "minor" or "technical"
violations as compared to flagrant or intentional violations.

L. Discussion immediately turned to the two central elements of
the formulation. How is a court to predict the probable relief?
And what are the costs and benefits invoked?

L One suggestion was that attention should focus in part on a
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determination whether the motivating force of the class action is LI
a desire for attorney fees.

"Probable relief" in the (b),(3) context is damages. The
example that was used in much of the ensuing discussion was an
overcharge of a 2¢ a month imposed by a telephone company for 12
months on 2,,000,000 customers. The aggregate damages of $480,000
are not trivial. But it is not clear that such a class should be
certified.

Discussion also wove around the question whether assessment of
"probable relief" includes a prediction whether the, class claim
will prevail Won the merits. ,In ,the November discussion,, the
probable relief ,,factor lwas held separate from consideration of the
merits. The callculation was to be made on the assumption that the
class position ,,would prevail on the merits. If direct
consideration of the probable outcome,on the merits is eliminated,
however, it is possible to, incorporate a prediction of the outcome
on the merits in measuring the "probable relief."l Language
reflecting that possibility is included in the note that
accompanies the draft that" eliminates the more direct references to
outcome'on the merits.'

Consideration of the substantive merits of the underlying
claims through this factor, not as an independent matter, led to
the oft-disc4ssed fear that consideration of the merits would lead
to expanded discovery surrounding the certification decision. The
comparison to preliminary injunction proceedings was noted - they
may entailmuch orlittle discovery - but found not helpful because
of I thea special factors that affect preliminary injunction
decisions., Aipreliminary injunction decision may be converted to
tr ial lon the-merits whenicircumstances permitfull information to p
be assembledl and presented before the need to restrain. It'may
rest oni,,a small fraction of the information needed for trial on the r
merits.m The,[driving force is the need to preserve the capacity to
grant jeffective relief on the merits, not the calculus. of class
certification.

It also was asked whether the present rule that certification
decisions must be made without, reference to the merits is, in
practice, a fiction. Explicit recognition of what many feel is a
common practice, left unspoken because consideration of, the merits
is supposed to be forbidden, might lead to wiser reliance on the
probable merits.

One effort to bring this role of the merits to a point was
made by asking whether the rule should refer to the probable value
of the "requested" or "demanded" relief, so as to focus only on the
relief, not the merits. This suggestion was quickly rejected.

Alternatives to considering the merits at the certification
stage were suggested. One was to require particularizedpleading
of the elements of each claim offered for class treatment.
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Cases with multiple claims were discussed. If one version of
a class claim would afford substantial relief, that should be
sufficient at least for initial certification. Recognizing that
the question of class definition is interdependent with the
questions posed by multiple claims, it was understood that the
probable relief on all claims suitable to a single class could
appropriately be considered and weighed against the costs and
burdens entailed by class treatment. At least conceptually, it may
be that certification is proper as to some class claims but not
another claim that would add greater costs and burdens than the
probable relief on that claim.

The problem of weighing returned, with the question whether
individual claims averaging a few hundred dollars would justify
class treatment. It wasnoted that the median individual recovery
ranges reported by the Federal Judicial Center study ran from
something more than $4300 to something more than $500. What is to
be weighed against the predicted recovery? "Every possibleargument-'will be" made.," Class proponents will argue public
enforcement values.

John Frank addressed the Committee, urging that trivial claims
class actions are a major problem, providing token recoveries for
class members and big rewards for attorneys. "This Committee is
not the avenging angel of social policy." Congress can create
enforcement remedies, some administrative, some judicial, pursued
by public or private enforcers.

Further Committee discussion suggested, first, that class
actions are not filed on claims that, as pleaded at the outset,
would yield only trivial relief. The Federal Judicial Center
Study, covering two years in four districts, found 9 cases out of150 certified classes in which the individual recoveries were less
than $100; only 3 of them involved individual recoveries less than
$25, with the lowest figure $16. But it was responded that very
small claim cases do in fact exist. At least in some parts of the
country, very small claims classes are filed in state courts and
removed. These cases require enormous administrative work. Andthey breed cynicism about the courts.

The question of claim size also led to the question whether
the initial certification decision should be subject to review as
progress in the case provides clearer evidence of the probable
relief. Initially plausible demands for significant relief may
become increasingly implausible as a case progresses. It was
agreed that if there is quick and undemanding certification, thecertification decision should be open to reconsideration and
subclassing or decertification when it appears that the probable
relief fails to justify the remaining costs and burdens of class
treatment.

A motion to adhere to the language of the "minimum change"
draft passed by vote of 9 to 3. The question whether subparagraph(F) should include consideration of the merits in assessing the
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probable value of individual relief was discussed further during
the later deliberations that- voted to discard the explicit
consideration of probable merits that was adopted by the November
draft.

Need For Class Action

The November 1995 draft added a requirement to subdivision LI
(b)(3) that a class action be "necessary" as well as superior for
the fair and efficient adjudication of the controversy. For the
reasons'noted jin, the introduction, this concept has been- difficult
to explain. The draft considered at this meeting suggested
replacement of the "necessary" finding by adding a new subparagraph
(A) and rewording, subparagraph (B). Proposed subparagraph (A)
would add as a factor in determining superiority "the need for
class certification' ,to accomplish effective enforcement, of
individual claims." Proposed subparagraph ,(B) would refer to "the
practical ability of-individual class members to pursuie _their K
claims without classy certification and their interests in
maintaining or defending separate actions."

The first question was, whether factor A is antithetical to
factor F as just approved. Factor A suggests that class
certification is necessary if claims are too small to support
individual enforcement. Factor F suggests that class certification
is undesirable if claims are too small. The answer was that the
two provisions are complementary. Factor A cuts in two directions.
If individual class member claims are so substantial as to support 7
individual litigation, certification may be inappropriate. If
class member claims are too small to support individual litigation,
certification-may be, needed to provide meaningful individual
relief. But if the individual relief that can be afforded ,by a L
class action, does not justify the costs and burdens of class
litigation, certification should be denied.

The relationship between (A) and (B) also was questioned; in FL
many ways, they seem redundant of each other. The emphasis on the
need for class Certification for effective enforcement, however, n

can go beyond the practical ability, of individual class, members to
pursue their claims without certification. Separate actions will
not be brought by all members of a class who seem practically able
to do so, whether because individual actions in fact are not
practicable or because of inertia. Even if separate actions are
brought, they may not prove as effective as a class action that
pools resources to mount a more effective showing. Class actions
also may prove more "effective" for reasons that are more EJ
questionable, such as pressure to settle even weak claims that are
aggregated into the class.,, These values of class actions were
defended as the heart of (b) (3), the touchstone purpose of K
aggregation. But it was noted that small-claims (b) (3) class
actions have fared quite well since 1966 without any explicit
element like proposed factor (A). LI

The distinction between practical individual enforcement and
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efficient class enforcement in some ways reflects the distinction
between opt-in and opt-out classes. Even with individually
substantial claims, there is little reason to believe that the
number of participating class members will be the same if the class
is certified only for those who opt in as if the class is certified
for all but those who opt out. (b)(3) exerts a pressure toward
compulsory joinder by requiring an election to opt out of the
class. Factors (A) and (B), together with factor (C), allow
explicit consideration of the desirability of this inertial
pressure to remain in a class for group litigation.

A motion to delete proposed factor (A) passed, 8 to 5. A
motion to separate proposed factor (B) into two parts passed
unanimously. As restructured, factors (A) and (B) would read: "(A)
the practical ability of individual class members to pursue their
claims without class certification; (B) class members' interests in
maintaining or defending separate actions;".

The discussion noted that the practical ability to pursue
individual actions remains a two-edged factor. It weighs in favor
of class certification, all else remaining equal, if individual
actions are not practicable. It weighs against class
certification, all else remaining equal, if individual actions are
practicable.

Another drafting change from present factor (B) also was
noted. The 1966 rule refers to the interest "in individually
controlling" separate actions. The proposed language refers to the
interest in maintaining or defending separate actions. This
language better reflects the full range of alternatives that must
be considered. An alternative to a proposed class action may be a
different class action, or a number of different class actions.
Other alternatives may include intervention in pending actions,
actions initially framed by voluntary joinder, consolidation of
individual actions - including consolidation for pretrial purposes
by the Judicial Panel on Multidistrict Litigation or transfers from
separate districts for consolidated trial in a single court or
limited number of courts, and stand-alone individual actions.
Individual members of a proposed class may not "control" many of
these alternatives in any meaningful sense, but the alternatives
must be considered nonetheless.

Melvin Weiss then addressed the Committee. He has been
litigating class actions from a time before adoption of the 1966
amendments. Plaintiff class lawyers were taught then that they
were to play the role of private attorney general. That role is
confirmed by the adoption of (b) (3) classes. The size of
individual class member recoveries was not thought important. The
need for private-attorney-general classes is growing. Government
enforcement resources are shrinking absolutely, and are shrinking
even more in relation to the level of conduct that needs to be
corrected. Telemarketing fraud abounds. 900 telephone numers are
an illustration. Suppose most members of a class are hit with $10
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or $20 charges, for calls to a 900 number, with only a few whose L
bills run much higher. The government may eventually put a stop to
a particular operation, but that provides no redress for the
victims. Class-action lawyers do that. It is hard work. It is
risky work. Of course class counsel deserve to be paid. If the
Committee wants to say that a, $2 individual recovery is trivial, it
should say so. The matter should not be left to open-ended L
discretion and,, open hostility to class'enforcement.l In one action,
the class won,$60,000,000 of free long-distance telephone services;
this is a "coupon" settlement, but provides a real benefit toi class
members. Class-action attorneys protect victims. Some even are
forced to borrow to finance a class' action. These social services
sho'uld be recqgnized and appreciated. It would be ironic to cut
back on class actions at a time when the 'rest of theworld is
admiring Americanexperience and seeking to emulate it

Peter Lockwood addressed the Committee, observingthat factors
(A) and (F) do not provide any standards. (A) seems to say the
porridge is too hot, (F) that the porridge-is too cold, and the
whole rule seems to say that courts should seek a nice serving
temperature. It is difficult to suppose that a Committee`,,Note
could say thaf"a $200 individual recovery is sufficient to justify
a class action. This proposal is dangerously close to the limits
of the Enabling Act, trespassing on substantive grounds. The
purpose of Rule 23 is to enforce small claims that are legally
justified. There cannot be any effective appellate g1review of
trial-court application of these discretionary factors. Anecdotal -

views of frivolous suits, settled by supine defendants, do not
justify an unguided discretion to reject class certification.'
Factor (F) should be reconsidered.

Beverly Moore observed that factor (F) allows refusal to
certify a class if individual claims are small, even though
aggregate class relief would be substantial and the costs of
administration are low. But certification should remain available L
if in fact efficient administration is possible. If a, defendant
has a continuing relationship with class members, for example, it
may be possible to effect individual notice at very low cost by
including it with a regular monthly mailing. Distribution of
individual recoveries may "be accomplished in a similar manner.
Note should be made of this possibility.

Committee discussions returned to the relationships between
factor (A), the practical ability of class members to pursue
individual actions, and factor (F), the value of the probable L
relief to individual members. It was noted that 'factor (F)
involves balancing the complexity of the litigation and the costs
of administration in relation to individual benefits. Even the 244-
individual recovery might qualify for class treatment if it is
possible to resolve the merits and administer the remedy at low
cost. The practical ability factor encourages certification of 7
small-claims classes, just as the probable individual relief factor
at times will limit certification of small-claims classes. If it
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is apparent at the time of certification that the individual value
of the probable class relief is small, the certification decision
must weigh the costs and burdens of a class proceeding. There is
no specific dollar threshold. Individual recoveries of $50 in a
"laydown" or summary judgment case may easily justify
certification. Claims for $200 or $300 may not justifyr certification in a setting that requires resolution of very complex

L fact issues or difficult and uncertain law issues. This approach
means that an initial decision to grant certification, relying onF substantial apparent value or apparent ease of resolution and
administration of the remedy, remains constantly open to
reconsideration and decertification if the probable relief
diminishes or the burdens of resolution and administration

L increase.

Prediction of the Meritsr
L The November 1995 draft added a requirement that in certifying

a (b) (3) class the court make a finding on the probable outcome on
the merits. Two alternatives were carried forward. One would
require only a showing that the class claims, issues, or defenses

L are not insubstantial on the merits. The other, would adopt a
balancing test, requiring a finding that the prospect of success on
the merits is sufficient to justify the costs and burdens imposed

L by certification. Either required finding would be bolstered by a
separate factor requiring consideration of the probable success on
the merits of the class claims, issues, or defenses. Many
observers, representing both plaintiff and defendant interests,
reacted to these alternatives with the concerns noted during the
first parts of this meeting. These concerns were addressed in the
most recent draft by limiting the requirement to cases in which an

L evaluation of the probable merits is requested by a party opposing
class certification.

rI It was urged that some form of explicit consideration of the
L probable merits should be retained as part of a (b) (3)

certification decision. A preliminary injunction decision requires
consideration of the probable merits in addition to the impact on
the parties of granting or denying injunctive relief. The public
interest often is considered as well. There is a substantial body

/ of learning surrounding this practice in the preliminary injunction
L setting that can illuminate the class-action setting. It is

appropriate to require a forecast of the ultimate judgment before
unleashing a class action. There is much at stake; in some cases,
the very existence of a defendant is in jeopardy. The prospect
that defendants may not want preliminary inquiry into the merits of
a plaintiff class claim can be met by requiring the proponent of
certification to make a demonstration on the merits, but allowing
the opponent of certification to waive the requirement.

Further support for required consideration of the merits was
found by John Frank in recent cases, such as In re Rhone-Poulenc
Rorer Inc., 7th Cir.1995, 51 F.3d 1293, which emphasized the fact

Li 160

L



that plaintiffs had lost 12 of the 13 individual actions that had
been pursued to judgment at the time of the class certification.
The coercive settlement pressure arising from certification even in
face of such litigation results also was emphasized-by the court. [
He urged that it is a false terror to be concerned that stock
market disaster will follow a finding of sufficient, probable
success to warrant certification. We should find a way to junk, bad
cases early.i

Discussion of the Rhone-Poulenc decision led to the
observation 'that the defendants had just now offered $600,000,000
to settle all of the pending individual actions all around the
country. This t'offer shows that "the class claims were far from
weak. Courts may go too fast about the task if consideration of L
the probable merits is approved. L

Discovery concerns continued to be expressed. Consideration
of the merits will lead to merits discovery as part of the L
certification process,,, and it will be difficult to limit discovery
in ways that do not defeat the desire to avoid the burdens that _,
would flow from actual certification.

Beyond the difficulties engendered by probable success
predictions, the Federal Judicial Center study shows that ample
protection is provided by motions to dismiss or for summary
judgment. Consideration of factor (F), the individual value of
probable class relief, will further aid in avoiding trivial
actions. If there is any need for added protection, it can be met
by making it clear that a court can act on Rule 12 and 56 motions L
before deciding whether to certify'a class.

Without formal motion, it was concluded that the Committee had
decided, by acquiescence to delete the November draft provisions
requiring a finding of probable merit and including probable
success on the merits as a factor pertinent to the (b) (3)
certification decision.

Attention then turned to the alternative of incorporatingc
consideration of the probable outcome on the merits in the factor
(F) balancing of the individual value of probable class relief
against the costs and burdens of class litigation. The Committee
materials included' the suggestion that this result might be V
achieved by including in the Committee Note to factor (F) language L
something like this: "In an appropriate case, assessment of the
probable relief to individual class members can go beyond
consideration of the relief likely to be awarded should the class'
win a complete victory. The probability of class success also can
be considered if there are strong reasons to doubt success. It is
appropriate' to consider the probability of success only if the"
appraisal can be made without extended proceedings and without L
prejudicing subsequent proceedings. This factor should not become
the occasion for extensive discovery that otherwise would not be
justified at this stage of the litigation. Neither should reliance
on this factor be expressed in terms that threaten to increase the
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influence that a certification decision inevitably has on other
pretrial proceedings, trial, or settlement."

Support was expressed for this approach, with the reservation
that the draft focused only on the negative. It should be
integrated with the statement, agreed upon earlier, that
certification may be justified for small claims when there is a
very strong prospect of success. Further support was found in the
continuing concern that aggregation of large numbers of
individually weak claims can create a coercive pressure to settle.
Certification often is a major event, even a critical event.

Consideration of the merits in this fashion also was supported
on the ground that the certification decision in a (b)(3)
proceeding must look ahead to the ways in which the case probably
will be tried. The predominance of common issues and the
superiority of class treatment depend heavily on the trial that
will follow.`

This "commentary-in-the-Note" strategy was opposed on the
ground that it would whittle down the trial judge's discretion.
Even without any discussion in the Note, lawyers and judges will
seize on the idea that the value of probable relief depends not
only on the amount that will be awarded upon success on the merits,
but also upon the probability of success. Factor (F) can be used
in this way, and can be found to support departure from the Eisen
rule that forbids consideration of probable merits at the
certification stage.

Opposition also was expressed on the ground that the initial
discussion of factor (F) had assumed that it focused solely on the
amount of probable relief, not the probability of defeat on the
merits. The problems persist whatever the level of emphasis in the
text of the Rule or the Note. Consideration of the merits will
entail discovery on the merits, and an expression evaluating the
probable merits for certification purposes will carry forward to
affect all subsequent stages of the litigation. Even if the Note
were to say that this process should not justify any discovery on
the merits, nefarious results would remain.

Consideration of the merits, moreover, suggests that
certification can be denied because of doubts on the merits even
though the case cannot be dismissed under Rule 12 or resolved by
summary judgment. Courts in fact require particularized pleading
of class claims at a level that supports vigorous use of Rule 12.

It also was suggested that the proposed Note language is not
a "soft" compromise of a difficult debate. The Committee should
decide what it wants to do, and be explicit in the text of the
Rule.

Sheila Birnbaum urged that the suggested Note is a balanced
attempt to go beyond the limits of Rules 12 and 56, in a way that
focuses on the extraordinary case. There should not be discovery,
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but the merits should be open to consideration with factor (F). l
Beverly Moore suggested that every defense lawyer will want to

get into the merits at the certification stage in every case. The
Draft Note reflects empirically invalid assumptions that there are
many frivolous cases and coercive settlements., That is-not,so.

Peter Lockwood observed that the draft Note fragment ,can only ,
address cases that cannot be resolved by summary judgment., He
asked how is a court to'determine'that a case that is strong enough
to go to trial on a Rule 56 measure still is'not strong enough, 1to
certify.

Robert Heim, who had initially supportedconsideration of the
merits, bu,,t has moved away fromtbe November,1995,draft proposals,
supported the proposed Note on 'factor, (F). The concern with
discovery 'is overstated; there is 'substantial discovery on
certification issues now. And there are cases that are,very weak.,
Judges have felt hamstrung by the Eisen prohibition of merits L
review. The draft authorizes a preliminary peek.",

Alfred Cortese also supported the proposed note. Some claims
justifiably earn certification under (,b) (3) becauseh they havemmerit
but cannot practicably be enforced individually. 'Others should be
weeded out. -

The proposition that the draft Note would!merely open a small
door for consideration of the merits was doubted. Once the door is
open, legions will march through.

A motion to reject the draft Note discussion of incorporation
of the, merits in the factor '(F) determination was adopted, 8 votes
to s. L

A motion was made to say nothing about' consideration of the
merits in conjunction with the factor (F) determination. It was
suggested that the Note has to say something, because in the face
of silence many courts will read, factor (F) to support
consideration of the probable result on the merits., "Probable
relief" intrinsically includes the probability of -any relief. The
motion to say nothing was adopted, 7 votes to 6.

The NoebSettlement Classes

The November draft includedlin subdivision (b) (3) a new factor
(H) that included as a matter pertinent-, to, the predominance and
superiority findings:

(H) the opportunity to settle on a class basis claims that
could not be litigated on a class basis or could not be
litigated by [or against?] a class as comprehensive as
the settlement class * * * L

Discussion began with the question whether thisfactor should
be added. It was recalled that the November meeting discussed
settlement classes without reaching any conclusions. There are a L
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,L wide variety of settlement classes. It seemed to be the consensus
in November that not enough is known to support intelligent
rulemaking with respect to futures classes. The use of settlement
classes under subdivision (b) (1) also seems too complicated for
wise rulemaking. But for (b) (3) classes, the Third Circuit
decision in the General Motors pickup truck litigation has stirred
the question whether a class can be certified only on the
hypothesis that certification of that class is appropriate for
litigation. Many believe that the Third Circuit opinion permits
application of the subdivision (a) prerequisites and the

L subdivision (b)(3) factors in a way that permits certification of
a class for settlement purposes even though the same class would
not be certified for trial. Others are uncertain. Settlement

L classes have been found useful by many courts. The practice has
evolved from initial hesitancy to regular, adoption as a routine
practice. They have worked not only in the exotic cases that
attract widespread attention,, but also in smaller scale cases such
as a class of 1,200 homeowners ,seeking post-hurricane insurance
benefits. The class probably could not have been certified for
trial because there were many individual questions. A class that
could not be certified for litigation because of choice-of-law
problems, general problems of manageability, the need to explore
many individual, issues, or the -like, may profitably be certified
for settlement. Subdivision (H) is the law' everywhere, with the
possible exception of the Third Circuit. 'But if Rule 23 remains
silent, other courts may be troubled by the uncertainties
engendered by some readings of the Third Circuit opinion. On the
other hand, it may be argued that courts are in the business of
trying cases, not mediating settlements. To certify for settlement
a class that the coulrt would not take to litigation is to take
courts into the, claims-administration business. Just what is
properly the stuff of judicial business remains open to dispute.

The first response was that settlement classes are extremely
important, for plaintiffs and defendants alike, but that 'it may not
be appropriate to adopt a rule that does not provide a list of
factors to help the trial judge. Many settlements, moreover, are

L> important because they provide a means 6f 'dealing with 'future
claimants. In some situations settlement may not be possible

r unless all claimants, present and future, are included. In others,
failure to provide for future claimants may mean that by the timeL ifuture claims ripen there will be no assets left to respond in
judgment. Futures classes would be left in 'the wilderness by this
draft.

The next response was an observation by John Frank that
settlement classes have been the most offensive part of the current

C class-action process. They offer a bribe to plaintiffs' counsel to
take a dive and sell res judicata. As a moral matter, do we want
this in the judicial system? If so, settlement classes should at

F most be allowed only if the same class would be certified for
litigation. And-it should be made clear that all requirements of
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F,the rule apply to futures classes. There also should be provision
for increased judicial scrutiny of any proposed settlement.
Professor Jack Coffey's views on this subject are sound. The
often-decried "coupon" remedies all have been settlement classes.

The choice was put as a minimalist choicebetween doing
nothing or taking amodest first step. Factor (H) does not speak
to the futures settlements now pending on'appeal in the Third and
Fifth Circuits. It only says that the fact ,that a case cannot 'be
tried as a class,,neednot defeatcertificationfor settlement.I"~~~~~~~ ~~ ~ ~ ~~~~, I 1, ., , I,. 1 .~ I A. 1 I

'Another ,6option'-, ,Iwas offered, suggesting that perhaps
subdivision (Ie) shoiuldtbe amended to' include the list of factors
for reviewing settlements recommended by Judge Schwarzer in his 7
Cornell' Law Reoiew article. Subdivision (e) also might provide L
that dloser-sc'rutiny isl required if a class is certified at the
same time as aproposed settlement is pres'ented. The Committee h'a
never e'xplored ilthils prospect beyond preliminary observations. N or
has itdconsidereddthe question whether independent counsel might be
appointed toassist in evaluation of a proposed settlement.

Opposition to factor (H) was expressed on the7ground thatF il
might encourage judges to certify classes simply in the hope that
a,,settlenmentriwouldl' clear the docket. It is unsavory to certify, a
class that ,cannotjultimately be tried. How_ can we receive and F
certify a class thatewould not be tried? ,A related fearwas ~that
the factor would,,encourage certification of litigation classes in
hopes that the certification would spur, settlement. V

Support for 'settlement classes was expressed on the ground
that settlement cain avoid choice-of -law problems that defeat
certification of"a broad class. Article III requirements and 7K
personal jurisdiction standards still must be met. A settlement
class Ican make [all the difference in resolving massive disputes.
The pending silicone gel breast implant cases and the Georgine
asbestos settlements come to mind. These settlement classes also L
can avoid problems of individual, causation that would defeat any
attempt at class-based litigation. Certification of a (b) (3)
settleientl class permits dissatisfied class members to opt out.,[

Tte view was suggested that cases that rest on a settlement
reached before certification are so different that they should be
addressed in a separate rule, perhaps as a new Rule 23.3,.

It was, suggested that perhaps settlement classes should be put
in subdivision (e) by a provision allowing the court to waive the
requirements of (b) (3) for purposes of settlement. The response
was that the proposal is not that the requirements of (b)(3) be
waived/ but that these requirements be applied with recognition of 7
the differences presented by the settlement context. I

Article III and personal jurisdiction questions were addressad
briefly. There is a live controversy between individual class
members and the party opposing the class; the only question is how

165



many of these live controversies can be resolved by class
treatment. Personal jurisdiction concerns are mollified by the
facts of notice and opportunity to opt out. In federal courts,

L moreover, all class members ordinarily will have sufficient contact
with the United States to satisfy all due process requirements.

The opportunity to opt out of a (b) (3) class was again
L stressed as an important factor in the settlement-class equation.

Class members will opt out if the settlement represents a bargain
to sell res judicata on terms favorable to the defendant. If class
members choose not to opt out, having notice of the class and the
settlement, they are not hurt. If Rule 23(b) (3) is to be "used for
mass torts, the choice well may lie between permitting settlement
classes and adopting the creative devices that have been used by

L some courts to substitute for litigated resolution of the requiredelements of individual claims. The Fifth Cixcuit decision in In re
L Fibreboard deals with the difficulties of these'devices.

Further support for settlement classes was expressed with the
view that most settlement classes "are not fixes. There are
legitimate uses." Clients are better oIff,lparticularly when the
defendants have insurance. Settlement also has the advantage' of
treating alike people who, although similarly situated, would be
treated' differently in separate actions. Choice-of-law,
differences in local courts and procedure, problems of proving
individual causation and the like ensure disparate'treatment if
class disposition is not available.

L Thomas Willging reminded the Committee of the information
provided by the Federal Judicial Center study. Of 150 certified
classes in the study, 60 were certified only for settlement. 30 ofF these 60 had consent to a !lsettlement at the time of certification.
25, "mostly (b)(3) classes," did not, and indeed in 8 of these 25
there was opposition to certification. All of the 25 had at least
2 months between the motion and certification.

A motion was made that Rule (b) (3) should not speak in any way
to settlement classes. The motion was defeated by vote of 5 for
and 8 against.

Turning to the question of what should be said aboutr settlement clases, the suggestion was that a means should be found
L to say that the court should apply all the prerequisites of

subdivision '(a) and the requirements of (b) (3) in light of the
knowledge that the "case was being certified for settlement, not

l trial. An alternative suggestion was that subdivision (e) be
amended to provide that a trial court may, if the parties consent,
certify a settlement class even though a class action might not be

C superiorior manageable for litigation.

The next suggestion was that a new subdivision (b) (4) be
adopted, providing that if the parties consent a settlement class
can be certified even though the (b)(3) requirements are not met.
This suggestion met the response that (b)(3) is the right location
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if settlement bears on application of the predominance and
superiority requirements.

Further discussionrof the (b) (4) alternative generated several C
draft proposals. One would have added a new clausein subdivision
(b) (3), at the end of the first sentence: "provided, however, that
if certification is requested by the parties to a proposed
settlement for settlement purposes only, the settlement may be
considered in making, these findings of predominance and
superiority." It was concluded, however, that the prerequisites of
subdivision (a) and the requirementsof (b) (3) could more clearly
be invoked by adoption of a specific settlement class provision as
a new, subdivision (b) (4). After various drafting alternatives were
considered, discussion foqused ,on a draft reading:

(4) the parties to a settlement ,request certification under
subdivision (b) (3) for purposesof rthe settlementv, even
though the require'" nts of subdivision (b)(3) might not
be met forpurposes of trial.

As a separate paragraph of subdivision (b), paragraph (4) is
controlled directly by subdivlsion ,(a). Subdivision (a),also is ,
invoked by the first, paragraph of ,$ubdivision (b), which repeats
the requirement that the prerequisites of subdivision (a) must be
satisfied. In addition, the pro'vision for "certification under
subdivision (b) (3)"s means that the predominance and superiority
requirements of subdivision '(b) (3) must be satisfied, following
consideration of the pertinent fa tors described in (b)(3). '

The phrase allowing certification even though the requirements
of subdivision (b)(3) might not be met for purposes of trial is
intended to make it clear that the prerequisites of (a) and the K
requirements of (b) (3) must be applied from the perspective of
settlement, not trial.

A suggestion to delete the words "for purposes of trial" was
rejected as inconsistent with the need to make clear the
differences between settlement classes and litigation classes.

The description of "parties to a settlement" is intended to L
require that there be a complete settlement agreement at the time
class certification is requested. It was argued that provision
should be made for a "conditional" settlement class certification, p
to be made in hopes that a settlement might be reached but
acknowledging that the class must be decertified if settlement is
not reached. This argument was rejected ,on at least two grounds.
The first was that no prudent lawyer would suggest certification of L
a settlement class unless agreement had already been reached; if
there seem to be cases in which certification is ordered before a
settlement is presented before approval, it is either because of L
bad lawyering or because the parties have chosen not to present an
agreement actually reached. The second was that there are undue
risks that certification of a settlement class before agreement is
reached may lead to coercive pressures to settle, reinforced by the
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L threat of taking an untriable class to trial.

A motion to adopt the proposed subdivision (b) (4) was approved
l unanimously.

A later motion to reconsider proposed (b)(4) to add
"proposed," so that it would recognize a request for certification
by the parties to "a proposed settlement." It was objected that
this change would encourage certifications that could coerce
settlement, based in part on the fear that the certification might
be carried forward to trial of an unmanageable class.
Certification for settlement purposes should not be available
merely because the parties "have an idea about a settlement." The
motion failed with 2 supporting votes and 11 opposing votes.

Subdivision (e)

The earlier discussions of subdivision (e) were revived with
L a suggestion that the special master provision in (e) (3) of the

November draft should be adopted. , The biggest problem with
settlements is that they sidestep the adversary process, depriving
the court of the reliable information needed to evaluate a
settlement. The idea of the draft provision is to ensure
independent review. There is evidence that some state-court judges
are simply rubber-stamping class settlements. Some means ofLI independent investigation should be required at least for
settlement classes. Adversary process is provided only if there
are objectors.

L It was objected that this seemingly benign provision could
have unintended adverse consequences. There is a problem, but this
solution may make things worse. If someone else is appointed to
investigate the settlement, responsibility may transfer from the
judge to the adjunct. The parties, indeed, may agree on the
master, who may provide a less probing inquiry than the court would
provide. It is better to leave the responsibility squarely on the
judge, who will respond with careful inquiry.

It was suggested that instead of incorporation in subdivision
(e), the use of special masters might be noted in the Note to the
settlement class provisions of new subdivision (b)(4).

Sheila Birnbaum observed that substantial protection is
L provided by the requirement of notice of settlement. The parties

want to ensure that the notice is sufficiently strong to protect
the settlement judgment against collateral attack. At the stage of
settlement, it is the defendant who pays for the notice; cost is
not an obstacle to effective notice.

The key is adequate class representation. Special masters, or
for that matter the class guardians who were suggested in earlier
discussion, are no better assurance than direct supervision of the
named class representatives. The problem, moreover, arises withLF other class actions. Classes certified for litigation under
subdivisions (b) (1), (2), or (3) may settle after certification.
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The certification itself may result from stipulation. B
John Frank spoke in favor of proposed (e)(3) as "better than

a band-aid." It would provide some added protection against the
fear of class sell-out settlements.

H. Thomas Wells,,, Jr., suggested that presentsubdivision (e)
settlement procedure is adequate. If there are problems, they V
arise from inadequate implementation of the procedure.

It is possible tp appoint a guardian ad litem for the class, f
and appointments have been made whenthe need arises. Settlement L,,o
classes can come into being quickly, usually after little
discovery They are "packaged." It is hard for a judgetd be an r
independent examiner. There ought to be an independent voice. But
the "guardian" label should be avoided, because many collateral
consequences are likely to flow from the label.

Adoption of the draft paragraph (e) (3)- was opposed on the
ground that courts now have power to rely on/masters or magistrate
judges,,,, or, , to appoint guardians or other independent
representatives to investigate a settlement. It may be appropriate L
to, comment, on these matters in the Note, to new subdivision (b) (4),
but there is no need for an independent provision.

A motion to add proposed paragraph (e)(3) failed, 5 for and 8
against.-

It was observed that hearings are held on subdivision (e)
approval motions, and provide the best means of review. There is
no explicit hearing requirement in subdivision (e), however. It
was moved that an explidit hearing requirement be added. The rule
would read: "A class action shall not be dismissed or compromised X
without hearing and the approval of the court, after notice of the
proposed dismissal or compromise shall- be has been given * * *
The motion passed with 9 supporting votes.

Maturity

It was moved that subdivision (b)(3) factor C be amended as
proposed in the drafts, adding "maturity" of "related" litigation
"involving class members." The reasons for adding the maturity
factor are those discussed in November, and reflected in the draft
Note. The motion carried unanimously.,

Subdivision (c)(1)

Subdivision (c) (1) now requires that the determination whether
to certify a class must be made "as soon as practicable" after
commencement of the action. The draft completely revises (c)(1 ).
The question whether the "as soon as practicable" requirement
should be deleted flowed into the question whether it is desirable
to propose every possible improvement in Rule 23 at one time. The
proposals already adopted will require extensive consideration and
will draw much comment during the succeeding steps of the Enabling L
Act process. There is much toube said for not making the process
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more complicated than necessary to advance the most important
changes. On the other hand, it is not likely that Rule 23 will be
revisited for at least another ten years. For the last many
months, it has been tacitly assumed that if a few substantial
changes are proposed, the many other changes in the draft would
fall by the way. We must be careful about the number of changes
proposed.

A motion was made to revise subdivision (c) (1) to require
determination whether to certify a class "when practicable" after
commencement of the action. Substitution of the full draft
revision was suggested as an alternative, but put aside because the
changes were more stylistic than substantive. The motion was
adopted by consensus. It was pointed out that the substitution of
"when practicable" would serve the same function as the proposal to
add a new subdivision (d) (1) expressly permitting decision of
motions to dismiss or for summary judgment before the certification
question is addressed. The Note to revised (c)'(1) can point out
that the revision removes any support for the minority view that
the "as soon as practicable" requirement defeats pre-certification
action on such motions.

Subdivision (b)(2)

The draft would revise subdivision (b) (2) to resolve the
ambiguity that has led some courts to rule that it does not
authorize certification of a defendant class. The motion failed by
2 votes for and 11 votes against.

Subdivision (c)(2): (b)(3) Class Notice

The November draft includes at lines 156 to 161 a provision
that would authorize sampling notice in a (b) (3) class if the cost
of individual notice is excessive in relation to the generally
small value of individual members' claims. A motion to adopt this
provision was resisted on the ground that it is inconsistent with
the new (b) (3) factor (-F) that allows refusal to certify a class
when the probable value of individual relief does not justify the
costs and burdens of class litigation. It was responded that to
the contrary, this notice provision will implement the purposes of
factor (F) by reducing the costs and burdens of certification,
making it feasible to enforce claims that otherwise might not
justify class litigation. Some concerns were expressed about the
requirements of due process. The motion failed for want of a
second.

It was agreed that the proposed revisions of Rule 23 agreed
upon at this meeting should be submitted to the Standing Committee
with a recommendation for publication for public comment.

New Business

The American College of Trial Lawyers Federal Rules of Civil
Procedure Committee has recommended that the Committee take up the
question whether the scope of discovery authorized by Rule 26(b) (1)
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should be restricted. The recommendation is supported by a
detailed chronology of past Committee consideration of the many
problems that surround the scope and practice of discovery. This
topic will be on the agenda for the fall meeting. Earlier
discussion of the proposal to amend Rule 26(c) emphasized the early
and recent concerns that have tied the scope of discovery to
protective-order practice. The Committee has continually sought to
sidestep the fundamental question by attempting more modest
approaches. The 1993,¢adoption of'mandatory disclosure in Rule
26(a) is the' most" recent example. The time has come to consider
the central questions once again. And thaiks are due to the
American College-of'Trial Lawyers for the careful supporting work
they have provided.

Standing Committee Self-Study

The most recent draft Self-Study prepared 'by the Standing
Committee self-study subcommittee was included in the'agenda, along L
with a 'set of questions'framed by the Reporter for this Committee.
Professor Coquillette, as Reporter of the Standing Committee,
suggested that the several advisory committees need not be
concerned that the self-study will stimulate a response that must
be anticipated by advisory committee deliberations and advice.
This Committee took no action with respect to the draft self-study.

Admiralty Rules

Proposals to amend Supplemental Admiralty Rules B, C, and E
were added to the agenda at the last minute." It was concluded that
better advance preparation,will be required to support informed
consideration of these proposals. They are carried forward to the
fall agenda.

Next Meeting

It was agreed that the next meeting of the Committee will be
held on October 14 and 15.

Judge Higginbotham, as chair-, closed the meeting by noting
deep appreciation and thanks to John'Rabiej and Mark Shapiro for U
their continuing and excellent support of the Committee. He also
expressed thanks to all Committee members for sustained, diligent,
and successful work.

Respectfully submitted,

Edward H. Cooper, Reporter
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RALPH K. WINTER, JR.FROM: Daniel R. Coquillette, Reporter EVIDENCE RULES

RE: Self-Study (Report of the Subcommittee on Long Range Planning.)

Lw DATE: May 10, 1996

At the Committee's meeting on January 12-13, 1996, the Hon. Frank H.
Easterbrook presented the Final Report of the Subcommittee on Long Range
Planning, including the Subcommittee's A Self-Study of Federal Judicial
Rulemaking prepared by himself and Professor Thomas E. Baker (the "Self-Study").
After discussion, a motion was made and passed as amended that: 1) theL Subcommittee report be "received" by the Committee, 2) that the report be
published as "received" and 3) that the Subcommittee be discharged. There was anr expression of thanks to Judge Easterbrook and Professor Baker for their hard work.

On request of the Hon. Thomas S. Ellis, III, The Hon. Alicemarie H. Stotler,
Chair, stated that the Committee would examine the document again at the June,
1996 meeting. Members should read the last draft carefully, and submit to the
Reporter any last comments before final action at the June, 1996 meeting. See the
Memorandum of February 20, 1996 from the Chair to the Committee soliciting
comments. Helpful comments were received from the Chair and from Professor
Edward Cooper, Reporter, Civil Rules Advisory Committee. These have been
circulated. No further comments were received from members of the Committee.

RECOMMENDATION

On close examination, eight of the sixteen recommendations of the Self-Study
have already been implemented, or are no longer necessary due to other changes,

L including the outcome of a meeting with the Chief Justice on December 13, 1995.
(See "Discussion," below.) Five more are within the special authority of the Chair ofthe Committee, who has taken careful note of the recommendations made. (See
Recommendations 4, 5, , and 11). This leaves just three recommendations.
Recommendations 8 and 10 express a concern about "the effects of creating local
options in the national rules." Recommendation 16 suggests a change in the rule
making process to a biennial cycle "as the norm." These three recommendations
can be acted upon at any time by motion of a member of the Committee, and will



certainly be reexamined in the context of the pending 1996 Rand Study and the L
termination of the Civil Justice Reform Act at the end of this year.

The Self-Study has already proved most useful as a source of insight to both
the Chair and Committee in making decisions. Like any good planning document,
it is already being passed by events. Under these circumstances, there is no point in
formally debating the document or adopting any specific recommendation. The
Self-Study should be "received" as voted on January 13, 1996, with special gratitude T7
expressed to Judge Easterbrook and Professor Baker. f j

DISCUSSION

Recommendations 1, 3 7, , 9, 1, 14 and 15 all concern matters on which
action has already been taken, or are currently unnecessary due to other changes.
Recommendation I and 9 suggests recommendations to the Chief Justice as to the
"personal and professional diversity" of appointments to the Advisory and
Standing Committees. These concerns have been brought to the Chief Justice's
attention. Recommendation 3 concerns the need for longer terms for Chairs. This LJ
was discussed with-the Chief Justice on December 13, 1995.

Recommendation 7 concerns the effective use of data gathered by the Civil
Justice Reform Act of 1990. This is already a matter of high urgency to the Chair and
Reporter, and will be discussed at length when the Rand Report is in hand later this
year. Recommendations 12 and 13 suggest monitoring the growing demands on the
Reporter and continuing the practice of appointing liaison members from the
Standing Committee to the Advisory Committees. Both are being done. v

Recommendation 14 suggests that the Committee "should continue to,
improve the style of new and amended rules, and should use its experience to
decide whether to revise each set of federal rules fully." All new rules are being
amended pursuant to the new style guidelines and under the oversight of the style
Subcommittee. The issue of full restyling of complete sets of federal rules was V
discussed atllength with the Chief Justice on December 13, 1995. He agreed that the
Federal Rules of Appellate Procedure should be released for public comment in a
completely restyled format, and suggested that restylization of other complete sets of
federal rules should be held pending experience with the Appellate Rules. This is
being done. L

Recommendation 15 was to "abolish the Subcommittee on Long Range
Planning" and to reassign "issues regarding long range planning" to the Reporter.
This was done on January 13, 1996.

Recommendations 2, i,% 6 and 11 are within the power of the Chair of the
Committee to implement at anytime, and she has taken careful note of them.
Recommendation 2 suggests orientation meetings with new members. This has
already been implemented by the Standing Committee, and has been recommended C
to the Advisory Committees: Recommendation 4 suggests using Advisory
Committee Reporters to circulate pertinent articles and organizing in-house
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seminars. This is also being encouraged. Recommendations 5 and 6 suggest the use
of electronic technology to improve the work of the Committees and the better use
and development of available data. This is under continuous study, in consultation
with the Administrative Office. Recommendation 11 suggests that "the Standing
Committee ... , must be mindful that the primary responsibility for drafting rules
changes is assigned to the Advisory Committee" and that "substantial changes" by
the Standing Committee be returned to the Advisory Committee for "further
consideration." This is the present policy of the Chair.

All that remains are Recommendations 8 and 10 concerning the "effect ofcreating local options in the national rules" and Recommendation 1, suggesting a
change in the rulemaking cycle to a "biennial cycle" as "the norm." As indicated
above under "Recommendation>" these suggestions can be brought forward by
motion of any member of the Committee in the context of specific rule changes. Amore general discussion is also certain to result this year on the release of the 1996
Rand Study and the termination of the Civil Justice Reform Act of 1990.

In short, the Self-Study has been a most useful project. It is best "received" as
an on-going resource for the Committee, rather than "accepted" as a fixed, rigidly
applied policy. Special gratitude should be extended to Judge Easterbrook and to
Professor Baker for their hard work and wisdom.
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